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Forthcoming hearings and decisions

Keeping up to date with the latest legal developments which will have an impact on HR and
Employment practices is vital. Here, Berwins provides a guide on the key upcoming cases,
hearings and judgements to look out for.
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Cases awaiting a hearing date

Case Status Comment(s)
The Sash Window 
Workshop Ltd and 
another v King C-
214/16

To be heard by 
the ECJ on 29 
March 2017.

Pay and Benefits. The EAT held that workers are entitled to 
carry holiday over to the next year where they are unable to 
take their holiday for reasons beyond their control, as an 
exception to the usual rule that holiday entitlement expires at 
the end of a leave year.

The Court of Appeal gave a reserve judgment on 9 February 
2016 further to which the case was referred to the ECJ. 

Hannele Hälvä, 
Sari Naukkarinen, 
Pirjo Paajanen, 
Satu Piik v SOS-
Lapsikylä ry

Request for a 
preliminary ruling 
from the Korkein
oikeus (Finland) 
lodged on 29 
March 2016

Working time. Question as to whether time spent by workers 
living in a children’s home in a family-like environment is 
working time under the Working Time Directive 2003/88/EC

European Court of Justice (ECJ)

Cases awaiting judgement

Case Status Comment(s)
Bougnaoui v 
Micropole Univers
C-188/15

AG opinion given 
on 13 July 2016

ECJ judgment 
awaited.

Discrimination. When a client does not want a consultant to 
wear an Islamic headscarf does this amount to a genuine and 
determining occupational requirement?

The Advocate General opined that an employee’s dismissal for 
wearing an Islamic headscarf at work, in breach of direct 
instruction, was directly discriminatory on the grounds of 
religion or belief. 

Achbita v G4S 
Secure Solutions 
NV C-157/15

AG opinion given 
on 31 May 2016

ECJ judgment 
awaited.

Discrimination. Is it direct discrimination to prohibit the wearing 
of an Islamic headscarf where the employer has a policy 
prohibiting employees from wearing outward signs of political, 
philosophical or religious beliefs at work?

The Advocate General opined that it was not direct 
discrimination to ban the wearing of a Muslim headscarf when 
there is a policy of neutrality. 
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European Court of Human Rights (ECHR)

Cases awaiting judgement

Case Status Comment(s)
Bărbulescu v 
Romania -
61496/08 [2016] 
ECHR 61

Heard by the 
ECHR’s Grand 
Chamber on 30 
November 2016. 
Judgment is 
awaited.

Employee Data and Monitoring. In Bărbulescu, the court held 
that monitoring and the use of personal messages was a 
proportionate interference in an employee’s Article 8 rights. 

Cases awaiting a hearing date

Case Status Comment(s)
Smith v United 
Kingdom

Application 
lodged.

Atypical working. Does the absence of a remedy for an 
agency worker blacklisted by an end user violate the 
Convention?

In Smith v Carillion the Court of Appeal rejected the agency 
worker’s argument that the Human Rights Act 1998 required 
the domestic blacklisting legislation to be construed to apply 
to agency workers in order to give effect to his rights to a 
private life under Article 8 and to freedom of association under 
Article 11. 

IWGB v United 
Kingdom

Application 
lodged.

Unions. Does the bar on a trade union making an application 
for statutory recognition under Schedule A1 of TULRCA where 
there is already a recognised union (albeit one with only 
minority support within the workforce) contravene Article 11?

Mattu v United 
Kingdom

Application 
lodged.

Discipline and Performance Management. Does the right to a 
fair hearing in Article 6 ECHR apply to internal disciplinary 
proceedings?

The Court of Appeal in Mattu v The University Hospitals of 
Coventry and Warwickshire NHS Trust [2012] EWCA Civ 641 held 
that Article 6 was not engaged during disciplinary proceedings 
that ultimately led to the dismissal of an NHS hospital 
consultant for gross misconduct. 
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Supreme Court

Cases awaiting judgement

Case Status Comment(s)
Home Office (UK 
Border Agency) v 
Essop and others. 
Joined by Naeem v 
Ministry of Justice

Heard on 14 and 
15 November  
2016.

Judgment 
awaited.

Discrimination. The Court of Appeal gave guidance in Essop
on how a tribunal should approach the requirement in indirect 
discrimination claims for claimants to show not only group 
disadvantage caused by application of a PCP, but also that this 
caused their personal disadvantage. 

Discrimination. The Court of Appeal in Naeem held that 
although the Prison Service only started employing Muslim 
chaplains in 2002, the length-of-service criterion, which meant 
that the average pay of Muslim chaplains was lower than that 
of Christian chaplains, did not place Muslims at a “particular 
disadvantage” for indirect discrimination purposes. 

Cases due to be heard (March 2017)

Case Status Comment(s)
R (Unison) v Lord 
Chancellor and 
another

To be heard on 27 
and 28 March 
2017.

Employment Tribunals. The Court of Appeal in Unison
dismissed the challenge to the introduction of fees in the 
employment tribunals and EAT. 

Walker v Innospec To be heard in 
March 2017.

Discrimination. In Walker, the Court of Appeal unanimously 
held that an employer had the right to prevent a surviving 
spouse from acquiring the pension of their civil partner 
accumulated before 5 December 2016. The court held that the 
employer could rely on the exemption in Schedule 9 of the 
EqA 2010. The exemption states that civil partners must be 
equally treated as their spouses on the death of a scheme 
member in relation to pensionable service completed after 
the Civil Partnership Act 2004 received royal assent and came 
into force. 
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Court of Appeal

Cases awaiting judgement

Case Status Comment(s)
The Sash Window 
Workshop Ltd and 
another v King

Given a reserve 
judgment on 9 
February 2016.

Referred to ECJ. 
Awaiting ECJ 
reference.

Pay and Benefits. The EAT in Sash Window found that workers 
will be entitled to carry holiday over to the next year where 
they are unable to take their holiday for reasons beyond their 
control, as an exception to the usual rule that holiday 
entitlement expires at the end of a leave year. This case also 
dealt with whether the 10% Simmons uplift should be applied 
to injury of feelings or personal injury awards in the tribunal. 
The appeal concerned the Working Time Regulations 1998 
and holiday carry over. 

Ittihadieh v 5-11 
Cheyne Gardens 
RTM Co Ltd

Awaiting result of 
reserved 
judgment.

Data subject access requests. The judgment may provide 
further insight into the ambit of data subject access requests, 
for example, whether motive is relevant, whether a request 
sent to one director applies to all of the directors of a 
company and, if so, whether a search extends to their 
personal email accounts or whether (as the High Court held) 
the domestic purposes exemption in section 36 of the DPA 
applies.  

Wolfe v North 
Middlesex 
University Hospital 
NHS Trust

Heard on 23 
January 2017.

Awaiting 
publication of 
judgment.

Employment Appeal Tribunal. In Wolfe, it was held that 
where a party believes that the written reasons fail to deal 
with a significant issue, or provide adequate reasons for a 
significant finding, the proper course of action is not to lodge 
an appeal, but to promptly go back to the tribunal and ask for 
the omission to be corrected.

Harrod v Chief 
Constable of West 
Midlands Police 
and others

Heard on 31 
January 2017.

Awaiting result of 
reserved 
judgment.

Discrimination. The EAT held in Harrod that the compulsory 
retirement of large numbers of police officers pursuant to 
regulation A19 of the Police Pension Regulations 1987 could 
be objectively justified and was therefore not indirectly 
discriminatory on age grounds. 

R (on the 
application of P) v 
Secretary of State 
for Justice

Heard on 21 
February 2017.

Awaiting result of 
reserved 
judgment.

Employment Data and Monitoring. The High Court held in R 
(on the application of P), that the criminal records disclosure 
scheme is incompatible with Article 8 of the European 
Convention of Human Rights. The focus of the challenge was 
the exception to the general rule for certain types of 
employment, all prior convictions must be disclosed, however 
old or trivial. 
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Cases due to be heard (March 2017)

Case Status Comment(s)
Adeshina v St 
George’s University 
Hospitals NHS 
Foundation Trust 
and others

To be heard on 7 
or 8 March 2017.

Unfair Dismissal. In Adeshina, the EAT decided that neither 
procedural flaws in the first stage of the disciplinary process, 
nor the employer’s failure to comply with the Acas Code in 
respect of the composition of the appeal panel, resulted in an 
employee’s dismissal being unfair. 

Garamukanwa v 
Solent NHS Trust

To be heard on 22 
March 2017.

Human Rights. The EAT in Garamukanwa upheld an 
employment tribunal finding that Article 8 of the European 
Convention on Human Rights was not engaged when an 
employer used for disciplinary purposes material seized by 
the police in the course of a criminal investigation. While the 
aspects of private life capable of falling within Article 8 are 
potentially wide, the EAT noted that whether an employee has 
a reasonable expectation of privacy will depend on the facts.

Case due to be heard (April 2017)

Case Status Comment(s)
Gallop v Newport 
City Council

To be heard on 5 
April 2017.

Discrimination. In Gallop, the EAT upheld a tribunal’s decision 
that an employee’s dismissal was not direct disability 
discrimination as the decision-maker did not know that he was 
disabled. The knowledge of the employer’s Occupational 
Health department in relation to the employee’s disability 
could not be imputed to the decision-maker in the disciplinary 
process. 

Case due to be heard (May 2017)

Case Status Comment(s)
Cockram v Air 
Products

To float on 9 or 10 
May 2017.

Discrimination. In Cockram, the EAT emphasised the 
importance of the tribunal considering all the evidence on the 
justification put forward by the employer, and providing clear 
findings on the aim, why it was legitimate and whether the 
steps taken to implement the aim were appropriate and 
reasonably necessary.

De Souza v Vinci 
Construction UK 
Ltd

To be heard on 23 
May 2017.

Discrimination. The EAT in De Souza held that the 
10% Simmons uplift only applies to civil claims and was not 
intended to apply to discrimination awards for injury to 
feelings or personal injury in the employment tribunal. 
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Cases due to be heard (June 2017)

Case Status Comment(s)
Shannon v 
Rampersad and 
another

To be heard on 5 
June 2017.

Working Time and Time Off. In Shannon, the EAT held that 
the approach in Sash Window was correct. However, where a 
worker could have requested paid leave, but chose not to do 
so, this cannot be described as beyond their control.

Sash window is also being appealed at the Court of Appeal. 
Judgment has been reserved pending a reference to the ECJ.

Chesterton Global 
Ltd (t/a 
Chestertons) and 
another v 
Nurmohamed

To float on 8 June 
2017.

Whistleblowing. In Nurmohamed, the EAT held that it is not 
necessary to show that a disclosure was of interest to the 
public as a whole, as only a section of the public will be 
directly affected by any given disclosure and that a small 
group may be sufficient. 

The Trustees of 
Swansea University 
Pension & 
Assurance Scheme 
and another v 
Williams

To float on 13 June 
2017.

Discrimination. The EAT in The Trustees of Swansea University
gave guidance on the meaning of “unfavourably” in section 15 
of the Equality Act 2010 and held that the use of the word was 
a deliberate choice and could not be equated with the word 
“detriment” in establishing whether an employee had received 
unfavourable treatment. 

Royal Mail Group 
Ltd v Jhuti

To float on 28 or 
29 June 2017.

Whistleblowing. The EAT in Jhuti held that an employee was 
automatically unfairly dismissed for making protected 
disclosures even though the person who dismissed her was 
unaware of those disclosures. 

Case due to be heard (July 2017)

Case Status Comment(s)
Donelien v Liberata 
UK Ltd

To be heard on 6 
July 2017.

Discrimination. The EAT in Donelien held that an employer 
that took reasonable steps, but not every step possible, to 
ascertain whether an employee was disabled, did enough to 
avoid having constructive knowledge of the disability. The 
employer relied in part on a flawed occupational health report, 
but also took other steps, when concluding that the employee 
was not disabled for the purposes of the Disability 
Discrimination Act 1995. Accordingly, the employer made no 
adjustments, even though discrepancies in the report 
warranted further investigation. When viewed as a whole, the 
employer had taken sufficient steps to avoid having 
constructive knowledge of the employee’s disability. 
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Cases due to be heard (July 2017 - Continued)

Case Status Comment(s)
Yagomba v Axa UK 
Plc and others

To be heard by 13 
July 2017.

Employment Tribunal. The EAT held in Yagomba, that the 
appeal in relation to an extension of time for individual 
respondents to serve their ET3s became “plainly academic” 
when the ET3s were served. The respondents had repeatedly 
told him that his appeal was unnecessary and premature and 
when it became academic they offered to pursue a consent 
order to vacate the appeal. However, Mr Yagomba attached 
unreasonable conditions to any consent order and had 
unreasonably maintained the position that there were 
arguments capable of being dealt with on appeal. As a result 
the respondents had prepared for the substantive hearing and 
the EAT exercised its discretion in awarding them £6,000 as a 
proportion of their costs having had regard to Mr Yagomba’s 
means. 

Pendleton v 
Derbyshire County 
Council and The 
Governing Body of 
Glebe Junior 
School

To be heard by 21 
July 2017.

Discrimination. The EAT in Pendleton held that a teacher had 
suffered indirect religion or belief discrimination when she was 
dismissed for standing by her husband, the headteacher of 
another local school, after he was convicted of downloading 
indecent images of children and voyeurism. 

Carreras v United 
First Partnership 
Research

To be heard by 28 
July 2017.

Discrimination. The EAT held in Carreras that an expectation 
for a disabled employee to work long hours amounted to a 
provision, criterion or practice for the purposes of a disability 
discrimination claim based on a failure to make reasonable 
adjustments. 

Cases due to be heard (October 2017)

Case Status Comment(s)
Kilraine v London 
Borough of 
Wandsworth

To be heard by 4 
October 2017.

Whistleblowing. In Kilraine, the EAT warned employment 
tribunals to take care when deciding if the alleged disclosure 
was providing information. The EAT also noted that a 
suspension is a detriment which continues over the period of 
the suspension, and does not simply take place at the time 
that the individual is suspended. 
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Cases due to be heard (October 2017 – continued)

Case Status Comment(s)
Folkestone Nursing 
Home Ltd v Patel

To be heard by 31 
October 2017.

Employment Appeal Tribunal. The EAT in Folkestone held 
that an employee who was told that an initial decision to 
dismiss him had been revoked, despite the appeal only 
addressing one of the two disciplinary allegations that had 
resulted in his dismissal, meant that the employee had not 
been dismissed. The employment tribunal therefore did not 
have jurisdiction to hear his unfair dismissal claim.

Case due to be heard (November 2017)

Case Status Comment(s)
Day v Lewisham

and Greenwich 
NHS Trust and 
another

To be heard by 28 
or 29 November 
2017.

Whistleblowing. The EAT in Day upheld an employment 
tribunal’s decision that whistleblower protection under the 
ERA 1996 does not protect a junior doctor from detriment by 
Health Education England (HEE), the body responsible for 
education, training and workforce planning for all NHS staff in 
England. 

Employment Tribunal

Cases awaiting judgement

Case Status Comment(s)
Brierley and 
others v Asda 
Stores Ltd

Judgement from 
preliminary 
hearing given on 
14 October 2016.

Awaiting hearing 
date.

Equal pay. At a preliminary hearing, an employment judge has 
held that a predominantly female group of supermarket retail 
store employees can compare themselves with a 
predominantly male group of distribution depot employees 
for the purposes of an equal pay claim. 

The Court of Appeal held in May 2016 that a tribunal has no 
power to stay equal pay proceedings indefinitely in order to 
require the claimants to issue their claims in the High Court.
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Magistrates Court

Cases awaiting judgement

Case Status Comment(s)
R v Forsey To be heard on 16 

March 2017.
Redundancy. Prosecution of the chief executive of Sports 
Direct under section 194 of the Trade Union and Labour 
Relations (Consolidation) Act 1992 for failing to notify BIS (now 
BEIS) of collective redundancies at USC, the fashion retailer 
which has been owned by Sports Direct since 2011. 

Employment Appeal Tribunal

Cases awaiting judgement

Case Status Comment(s)
BMC SOFTWARE 
LTD v MS A 
SHAIKH

Permission given 
to amend grounds 
of appeal on 4-5 
January 2017. 
Awaiting further 
hearing.

Equal pay/discrimination. This case is an appeal against an 
employment tribunal’s finding that a constructive dismissal 
claim succeeded both under the Employment Rights Act 1996 
and under section 39(2)(c) of the Equality Act 2010 (EqA 2010) 
which provides that dismissal can be a discriminatory act. At a 
hearing on 4-5 January 2017, the EAT allowed an amendment 
to the Notice of Appeal after His Honour Judge Hand QC 
observed that a discriminatory constructive dismissal claim 
based on an equal pay breach may be excluded under section 
70 of the Equality Act 2010, which would mean that the 
employment tribunal did not have jurisdiction to give 
judgment in the terms that it did.

Bear Scotland v 
Fulton and another

Heard in the 
Scottish EAT on 9 
December 2016.

Awaiting 
Judgment.

Working Time and Time Off. This case deals with whether 
holiday pay should include overtime pay (in respect of the 
minimum four weeks’ statutory annual leave required by the 
Working Time Directive. In August 2015, Bear Scotland, which 
was remitted by the EAT in its November 2014 decision, 
returned to the employment tribunal to consider the 
claimants’ individual circumstances. The tribunal dismissed 
the claims. The EAT’s decision on the claimants appeal is 
awaited. 


