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Employment Law Case Tracker
Your guide to key recent decisions

Forthcoming hearings and decisions

Keeping up to date with the latest legal developments which will have an impact on HR and
Employment practices is vital. Here, Berwins provides a guide on recent key cases, hearings
and judgements to be aware of.
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European Court of Justice (ECJ)

November 2016

Case Status Comment(s)
Parris v Trinity 
College, Dublin

Judgment 
delivered on 24 
November 2016.

Discrimination. The court ruled that Dr Parris had suffered no 
discrimination on grounds of sexual orientation or age contrary 
to the Equal Treatment Framework Directive (2000/78/EC) 
(Directive), declining to follow the opinion given by the 
Advocate General (AG) on 30 June 2016,

Betriebsrat der 
Ruhrlandklinik
gGmbH v 
Ruhrlandklinik
gGmbH C-216/15

Judgment 
delivered on 17 
November 2016.

Employment Status. The Advocate General opined that 
nurses supplied by a not-for-profit association (where they 
were members but not employees under German law) were 
workers within the meaning of the Temporary Agency 
Workers Directive. A contract was not necessary for an 
employment relationship to arise under the Directive.

The ECJ held that Directive 2008/104 art.1 (1) and (2) covered 
the assignment by a not-for-profit association, in return for 
financial compensation, of one of its members undertaking 
work in return for remuneration, even if that member did not 
have the status of worker under national law on the ground 
that he had not concluded a contract of employment with that 
association.

Salaberria Sorondo 
v Academia Vasca 
de Policia y 
Emergencias

Judgment 
delivered on 15 
November 2016.

Discrimination. The ECJ held that Article 4(1) of the Equal 
Treatment Framework Directive (2000/78/EC) does not 
prevent the imposition of an upper age limit of 35 years for 
applicants to the Basque Police and Emergency Services 
Academy under Spanish law. According to the ECJ, the 
imposition of an upper age limit was a genuine and legitimate 
step to preserve the operational capacity and proper 
functioning of the police service. Imposing an upper age limit 
on applicants of 35 years does not go beyond what is 
necessary to achieve that objective.
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Supreme Court

January 2017

Case Status Comment(s)
R (Gina Miller and 
Deir Tozetti Dos 
Santos) v The 
Secretary of State 
for Exiting the 
European Union

Heard on 5 and 8 
December 2016.

Judgment 
delivered on 24 
January 2017.

Brexit. On 24 January 2017, the Supreme Court upheld the 
judgment and declaration issued by the High Court in Miller 
and Santos to the effect that the government could not issue 
notice under Article 50 of the Treaty on European Union to 
withdraw the UK from the EU by way of the Royal prerogative, 
and would require authorisation of an Act of Parliament in 
order to do so. The Supreme Court also rejected appeals from 
the judgment of the High Court of Justice in Northern Ireland 
in McCord, holding that consent from the Northern Irish 
Assembly was not required in order for the government to 
issue notice under Article 50.

Doug Paulley v 
First Group PLC

Judgment 
delivered on 18 
January 2017.

Discrimination. The Supreme Court has allowed an appeal by 
a wheelchair user, finding that a bus operating company had 
not made reasonable adjustments to avoid disadvantaging 
passengers who were wheelchair users, in breach of the 
Equality Act 2010.

June 2016

Case Status Comment(s)
Taiwo v Olaigbe
and another; Onu v 
Akwiwu and 
another

Judgment 
delivered on 22 
June 2016.

Discrimination. The Supreme Court has held that two Nigerian 
employees, whose employers treated them badly because of 
their status as vulnerable domestic migrant workers, did not 
suffer direct or indirect race discrimination. Upholding the 
Court of Appeal’s decision, the court accepted that 
immigration status is a function of nationality, as only non-
British nationals are subject to immigration controls. However, 
immigration status is not so closely associated with nationality 
as to be in dissociable from it.

McBride v Scottish 
Police Authority

Judgment 
delivered on 15 
June 2016.

Unfair dismissal. The Supreme Court upheld an employment 
tribunal order for reinstatement of an employee to the role in 
which she had been employed on restricted duties prior to her 
dismissal. The tribunal had been aware of both the terms of 
the employee’s contract of employment and of the fact that 
for several years she had been working on restricted duties. 
That was the status quo to which the employee would have 
returned pursuant to a reinstatement order as her employer 
had to treat her as if she had not been dismissed.
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Court of Appeal

February 2017

Case Status Comment(s)
Dawson-Damer
and others v Taylor 
Wessing LLP and 
others

Judgment 
delivered on 16 
February 2017

Data Protection. The Court of Appeal considered three issues 
of general importance. First, the court held that the legal 
professional privilege exception applies only to documents 
which carry legal professional privilege for the purposes of 
English law. Second, TW had not shown that compliance 
would involve disproportionate effort as all it had done so far 
was to review its files. Disproportionate effort requires more 
than an assertion that it is too difficult to search through 
voluminous papers. Third, the judge had been wrong to 
decline to enforce the request because the appellants 
intended to use the information obtained in their Bahamian 
litigation. The Court of Appeal concluded that an order should 
be made under section 7(9) of the DPA compelling 
compliance. 

Pimlico Plumbers 
Ltd v Smith

Judgment 
delivered on 10 
February 2017

Employment Status. The Court of Appeal has upheld the 
judgments of an employment tribunal and the EAT that a 
plumber was a worker for the purposes of the Employment 
Rights Act 1996 and the Working Time Regulations 1998 as 
well as an employee within the extended meaning of that 
term in the Equality Act 2010.

R (Boots 
Management 
Services Ltd) v 
Central Arbitration 
Committee and 
others

Heard on 22 or 23 
November 2016.

Judgment 
delivered on 10 
February 2017.

Unions. The Court of Appeal has dismissed an appeal from the 
High Court’s refusal to make a declaration of incompatibility 
with a trade union’s rights under Article 11 of the European 
Convention on Human Rights in respect of the statutory union 
recognition scheme in Schedule A1 to the Trade Union and 
Labour Relations (Consolidation) Act 1992 (TULRCA). The Court 
of Appeal agreed with the High Court that the right in the 
scheme for a worker to apply for the BPA to be de-recognised 
(following which the PDAU would be able to apply for 
recognition) meant that there was a reasonably practicable 
route whereby the recognition of the PDAU could be achieved 
if the majority of the pharmacists wanted it. The scheme was 
therefore compatible with Article 11.
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January 2017

Case Status Comment(s)
Kuznetsov v Royal 
Bank of Scotland

Judgment 
delivered on 31 
January 2017

Employment Tribunals. The Court of Appeal has held that an 
employment judge was entitled to refuse a claimant’s 
application to amend his unfair dismissal claim to include a 
claim of whistleblowing. The court also held that the EAT had 
not erred in declining to remit the case for reconsideration 
despite an oversight by the judge.

British Airline Pilots’ 
Association v 
Jet2.com Ltd

Judgment 
delivered on 18 
January 2017

Unions. The High Court in British Airline Pilots’ Association held 
that an airline, on which the specified method of collective 
bargaining had been imposed by the CAC, was not required to 
negotiate with a recognised trade union over pilots’ rostering 
arrangement.

December 2016

Case Status Comment(s)
Govia GTR Railway 
Ltd v The 
Associated Society 
of Locomotive 
Engineers and 
Firemen

Judgment 
delivered on 20 
December 2016.

Industrial Action. The Court of Appeal has rejected an 
application for an interlocutory injunction to prevent ASLEF, 
the train drivers’ union, from calling strike action. On review of 
authorities, the court held that it is the object or purpose of the 
industrial action, not the damage caused by the action itself, 
which renders it potentially subject to the freedom of 
movement provisions.

Wright v Lewis 
Silkin LLP

Judgment 
delivered on 6 
December 2016.

Civil Litigation. The High Court held in Wright that solicitors 
who were advising on the employment contract for the CEO of 
an Indian Premier League cricket franchise were in breach of 
their duty of skill and care in not advising on jurisdiction.

November 2016

Case Status Comment(s)
James-Bowen v 
Commissioner of 
Police of the 
Metropolis

Judgment 
delivered on 30 
November 2016.

Civil Litigation: Employment. The Court of Appeal considered 
an appeal against an order striking out a claim by four police 
officers relating to the Commissioner’s conduct in litigation in 
which the police officers were witnesses. The Court of Appeal 
allowed the appeal in relation to the claim that the 
Commissioner owed a duty of care as a quasi-employer to 
safeguard the claimants’ health, welfare (economic and 
professional) and reputational interest.
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October 2016

Case Status Comment(s)
Lee v McArthur 
and Ashers Baking 
Company Limited

Judgment delivered 
on 24 October 2016.

On 21 December 
2016, the Court of 
Appeal of Northern 
Ireland ruled that 
the Attorney-
General of Northern 
Ireland is not able to 
refer the Belfast 
“Support Gay 
Marriage” case to 
the Supreme Court.

Discrimination. The Northern Ireland Court of Appeal has 
upheld a Country Court decision that a Christian cake 
business had directly discriminated against a gay man under 
the Equality Act (Sexual Orientation) Regulations (Northern 
Ireland) 2006, after refusing to bake him a cake due to his 
sexual orientation.

Brogden v 
Investment Bank 
plc

Judgment delivered 
on 20 October 2016.

Pay and benefits. The CA upheld the High Court’s decision 
but on different grounds. The court concluded that this was 
a case about construction of contractual terms rather than 
the exercise of discretion. The court identified specific 
findings of fact made by the judge at first instance. Those 
findings determined the construction of the bonus clause. It 
followed that the bank’s decision not to pay a bonus was 
simply the result of the exercise of the bonus clause as 
properly construed, rather than the exercise of a contractual 
discretion.

British Gas Trading 
Ltd v Lock and and 
another

Judgment delivered 
on 7 October 2016.

British Gas sought 
permission to 
appeal to the 
Supreme Court, but 
permission was 
refused in February 
2017. It is expected 
that the case will 
now return to the 
employment 
tribunal, so that a 
number of 
outstanding issues, 
including quantum, 
can be determined.

Working Time and Time Off. In Lock, the CA upheld 
decisions of the EAT and employment tribunal and held that 
the Working Time Directive requires contractual results-
based commission to be included in the four weeks of 
statutory holiday pay under Regulation 13(1) of the Working 
Time Regulations.
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High Court

December 2016
Case Status Comment(s)

THE RBS RIGHTS 
ISSUE LITIGATION

Judgment 
delivered on 8 
December 2016.

Privilege. The High Court held that legal advice privilege is 
strictly confined to communications between a lawyer and his 
client for the purpose of giving or receiving legal advice. Only 
communications with an individual capable in law of seeking 
and receiving legal advice as a duly authorised organ of the 
corporation would be given the protection of legal advice 
privilege.

Bellman v 
Northampton 
Recruitment Ltd

Judgment 
delivered on 1 
December 2016.

Permission to 
Appeal 
Application 
lodged on 20 
January 2017.

Vicarious Liability. The High Court has held that a company 
was not vicariously liable for a violent assault by an employee 
(its managing director) on a colleague at an “impromptu” 
drinking session straight after the company’s Christmas party. 
The drinks were separate from the Christmas party itself and 
at a separate location, there were employees’ partners and 
other guests present as well as employees, and the 
conversation had been largely on non-work-related topics. 
Neither the fact that the company was expected to pay for 
some or all of the drinks, nor the fact that the attack was 
triggered by a work-related discussion, in which the managing 
director felt that his authority was being challenged, were 
sufficient to outweigh the other factors and bring the 
encounter within the course of his employment.

November 2016

Case Status Comment(s)
R. (on the 
application of 
Interim Executive 
Board of X) v 
OFSTED

Judgment delivered 
on 8 November 2016.

Discrimination. The High Court has decided that a faith 
school’s segregation of girls and boys when they reach a 
certain age does not amount to less favourable treatment 
and therefore no direct discrimination occurred in this 
case. Given that there was no distinction between the 
opportunities afforded to the girls and boys to interact 
with each other, it could not be said that one sex was 
treated less favourably than the other.

R (Gina Miller and 
Deir Tozetti Dos 
Santos) v The 
Secretary of State 
for Exiting the 
European Union

Judgment delivered 
on 3 November 2016.

To be heard at the 
Supreme Court on 5 
and 8 December 2016.

Brexit. The High Court held that the Royal prerogative did 
not empower the government to give notice pursuant to 
Article 50 of the Treaty on European Union (TEU) that 
would begin the process of the UK’s to withdraw from the 
EU. By implication, the government would only be able to 
do so by way of an Act of Parliament. 
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Employment Appeal Tribunal

January 2017

Case Status Comment(s)
Fidessa Plc v 
Lancaster

Judgment 
delivered on 16 
January 2017.

Unfair Dismissal. The EAT has largely upheld an employment 
tribunal’s decision that an employee who returned from 
maternity leave on a part-time basis and who was 
subsequently made redundant had been unfairly dismissed 
and subjected to indirect sex discrimination and part-time 
worker detriment.

December 2016

Case Status Comment(s)
Taylor v Ladbrokes 
Betting and 
Gaming Ltd

Judgment 
delivered on 16 
December 2016.

Discrimination: Employment. The EAT has allowed an appeal 
against a tribunal’s finding that an employee who suffered 
from type 2 diabetes was not disabled for the purposes of the 
Equality Act 2010. According to the EAT, the judge had 
incorrectly addressed the question as to whether type 2 
diabetes could be regarded as a progressive condition. The 
judge had erred by taking the view that there was only a small 
possibility of the condition progressing, especially if the 
employee were to follow medical advice about lifestyle, diet 
and exercise.

Herry v Dudley 
Metropolitan 
Council and Herry
v Dudley 
Metropolitan 
Council and 
Governing Body of 
Hillcrest School

Judgment 
delivered on 16 
December 2016.

Discrimination: Employment. The EAT has upheld a tribunal’s 
decision that an employee was not disabled within the 
meaning of the Equality Act 2010. According to the EAT, the 
employee’s stress had been a reaction to difficulties at work 
rather than a mental impairment, and he had failed to 
establish that his condition had a substantial adverse effect on 
his day-to-day activities. However, the EAT held that the 
tribunal had been wrong to make a costs order against the 
employee without giving proper consideration to what his 
future earning capacity would be. 

The Reverend 
Canon J C 
Pemberton v The 
Right Reverend 
Richard Inwood, 
Acting Bishop of 
Southwell and 
Nottingham

Judgment 
delivered on 7 
December 2016.

Discrimination. In Pemberton, an employment tribunal found 
that the claimant was not discriminated against following the 
Church of England’s decision to not renew his licence to 
officiate after marrying his same-sex partner in April 2014. The 
decision not to renew his licence meant he was unable to take 
up a post as a bereavement manager for the 
Nottinghamshire-based Sherwood Forest hospitals NHS 
foundation trust. However, the EAT agreed with the 
employment tribunal and dismissed the appeal.
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Case Status Comment(s)
Gareddu v London 
Underground Ltd

Judgment 
delivered on 15 
December 2016.

Discrimination. The EAT has upheld an employment tribunal’s 
decision to reject a claim of indirect religious discrimination, 
brought by a Catholic employee, whose request for five 
consecutive weeks’ holiday in order to attend a series of 
religious festivals in Sardinia was declined. According to the 
EAT, the tribunal had rightly focused on whether or not the 
asserted requirement to attend the series of festivals over a 
five-week period was genuine. It found that the real reason for 
wanting to take the lengthy period of holiday was the desire to 
be with his family.

November 2016

Case Status Comment(s)
Kellogg Brown & 
Root (UK) Ltd v (1) 
Fitton and (2) Ewer

Judgment 
delivered on 21 
November 2016.

Unfair Dismissal. The EAT has held that an employment 
tribunal erred in finding that two employees had been 
dismissed for redundancy when their employer had purported 
to exercise a mobility clause to move them to another office 
when their office closed. The EAT upheld the tribunal’s finding 
that the dismissals had been unfair. The tribunal had found 
that, in the circumstances, the employer had not been entitled 
to rely on the mobility clause, its instruction to move to the 
other office had not been reasonable and the employees had 
reasonable grounds to refuse.

DWP v Mrs M 
Brindley

Judgment 
delivered on 17 
November 2016.

Employment Tribunals. The EAT has upheld a tribunal’s 
decision that it had jurisdiction to hear a disability 
discrimination claim because the claim was not barred by the 
terms of the COT3 under which a previous claim had been 
settled. The EAT held that the wording of the COT3 settled 
claim meant that a subsequent claim would be barred if it 
arose from the specific factual matrix of the first claim.

United Lincolnshire 
Hospitals NHS 
Foundation Trust v 
Farren

Judgment 
delivered on 14 
November 2016.

Unfair Dismissal. The EAT has held that a tribunal erred in 
ordering an employee should be re-engaged. According to 
the EAT, when an employer argues that a breakdown in trust 
and confidence means that it is impracticable for an order for 
re-engagement to be made, the tribunal needs to be satisfied 
not only that the employer genuinely believed that trust and 
confidence had broken down, but also that its belief in that 
respect was not irrational. In this case, rather than testing the 
employer’s position, the tribunal had simply substituted its 
own view.
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Case Status Comment(s)
H v Ishmail Judgment 

delivered on 20 
November 2016.

Employment Tribunal. The EAT held that a deposit order had 
been wrongly imposed in circumstances where the 
employment judge recognised that the claimant would find it 
difficult to comply with its terms. The intended purpose of a 
deposit order is not to make it difficult for a party to find the 
sum payable, and it is an error of law to require a party to pay 
a sum they are not likely to be able to find. Any restriction on 
the right to access a fair trial must be proportionate or it will 
unlawfully impede access to justice.

Grange v Abellio 
London Ltd

Judgment 
delivered on 2 
November 2016.

Working Time Regulations. The EAT held that an 
employment tribunal had erred in its approach when 
considering the relevant authorities upon deciding whether or 
not an employee had been denied his right to a rest break 
under the Working Time Regulations 1998. The case was 
remitted for reconsideration.

Eiger Securities 
LLP v Korshunova

Judgment 
delivered on 1 
November 2016.

Whistleblowing. The EAT considered whether a tribunal had 
erred in finding that an employee had made a protected 
disclosure, and whether the employee had been subjected to 
a detriment and unfairly dismissed for doing so. The EAT held 
that while the defendant had disclosed information, the 
tribunal had failed to identify the legal obligation that she 
believed to have been breached. The tribunal had erred in its 
approach to the question of whether she had been subjected 
to a detriment. The EAT allowed the appeal and remitted the 
claim for consideration by a fresh tribunal.

City of York 
Council v Grosset

Judgment 
delivered on 1 
November 2016.

Disability Discrimination. The EAT has upheld an employment 
tribunal’s decision that an employer committed discrimination 
arising from disability under section 15, Equality Act 2010. In 
this case, the employer dismissed a disabled employee for 
misconduct. The employer knew the employee was disabled 
but concluded that the misconduct did not arise in 
consequence of the disability. The EAT agreed with the 
tribunal’s findings that an employer could find itself guilty of 
discrimination, even though it had reasonably concluded that 
disability was not in play.
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October 2016

Case Status Comment(s)
Stratford v Auto 
Trail VR Ltd

Judgment 
delivered on 31 
October 2016.

Dismissal. The EAT has upheld a decision that an employee 
was fairly dismissed when, having decided that a disciplinary 
offence merited a final written warning, the employer went on 
to dismiss the employee after considering his history of 
expired warnings and its belief that there would be future 
conduct issues. The EAT upheld the tribunal’s decision that 
the employer had behaved permissibly.

Gilham v Ministry 
of Justice

Judgment 
delivered on 31 
October 2016.

Whistleblowing. The EAT has agreed with the findings of an 
employment tribunal that a District Judge who is an office 
holder does not also work under a contract for services or a 
contract of employment. In this instance, a District Judge was 
therefore, not a worker entitled to whistleblower protection 
under the Employment Rights Act 1996.

Birmingham City 
Council v Bagshaw 
and others

Judgment 
delivered on 25 
October 2016.

Equal Pay. The EAT has decided that an employment tribunal 
was entitled to order third party disclosure. This was in the 
context of equal pay litigation between employees who had 
TUPE transferred from a council to a new employer. Due to a 
lack of information, the employees struggled to particularise 
their complaints. The EAT granted the disclosure order.

Tykocki v Royal 
Bournemouth and 
Christchurch 
Hospitals NHS 
Foundation Trust

Judgement 
delivered on 17 
October 2016.

Employment Appeal Tribunal. The EAT has decided that an 
employment tribunal erred when finding that a dismissal for 
serious allegations of gross misconduct was fair, despite 
procedural failings. Although the tribunal found that the 
employer had rectified the failings on appeal, the EAT held 
that more was required of the investigation and process given 
the seriousness of the allegations. The EAT allowed the 
appeal and remitted the case for further consideration.

Hampshire County 
Council v Wyatt

Judgment 
delivered on 13 
October 2016.

Employment Tribunal. The EAT has held that it was 
permissible for an employment tribunal to make a personal 
injury award for depression in a disability discrimination case in 
the absence of medical evidence. This was so even though 
there were issues as to the causation and divisibility of the 
injury. The EAT similarly held that there was no prerequisite for 
medical evidence in an unfair dismissal case when assessing 
future working prospects.
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Employment Tribunal

Case Status Comment(s)
Sargeant and 
others v London 
Fire and 
Emergency 
Planning Authority 
and others

Judgment 
delivered on 25 
January 2017.

Discrimination: Pensions. An employment tribunal has held 
that the age-related transitional provisions in the Firefighters’ 
Pension Scheme 2015 are objectively justified and therefore 
not discriminatory on grounds of age, race or sex. The race 
discrimination, sex discrimination and equal pay claims failed 
because, even though there was a statistical disparity in the 
ethnicity and gender of the protected and non-protected 
groups, the reason for that disparity was entirely due to age 
and not race or sex. There was therefore no need to justify the 
disparity, but if there was, it was justified for the same reasons 
as the age-related factors.

McCloud v Lord 
Chancellor and 
Secretary of State 
for Justice

Judgment 
delivered on 16 
January 2017.

The Employment 
Appeal Tribunal 
has received a 
notice of appeal 
from the Secretary 
of State.

Judicial Pensions. An employment tribunal has held that 
discriminatory transitional provisions in the Judicial Pensions 
Regulations 2015, which mitigated the effect of substantial 
compulsory pension reforms for older judges, were not 
objectively justified.

Dewhurst v 
Citysprint UK Ltd

Judgment 
delivered on 5 
January 2017.

Employment Status. An employment tribunal has held that a 
cycle courier for Citysprint was a worker under section 
230(3)(b) of the Employment Rights Act 1996, rather than being 
in business on her own account, in a case which shares some 
similarities with the tribunal ruling against Uber in October 
2016. This is the first of four employment status cases which 
are being brought in the London Central Employment Tribunal 
against courier companies.

Aslam and others v 
Uber

Judgment
delivered on 28 
October 2016.

Uber lodged a 
notice of appeal 
on 8 December 
2016 which has 
been accepted.

Employment Status. Uber was taken to an employment 
tribunal claim by drivers who argued that it was acting 
unlawfully by not affording them rights such as holiday pay.
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Case Status Comment(s)
Dunkley and others 
v Kostal UK Ltd

Judgment 
delivered on 5 
December 2016

Unions. An employment tribunal has held that an employer’s 
attempt to bypass a recognised trade union by negotiating 
directly with individual employees amounted to unlawful 
inducement contrary to section 145B of the Trade Union and 
Labour Relations (Consolidation) Act 1992. The tribunal found 
that the company’s actions amounted to a “prohibited result” 
under section 145B of TULRCA, under which an employer may 
not make offers to members of a recognised trade union 
where the purpose of the offer is to cease collective 
bargaining.

Brierley and others 
v Asda Stores Ltd

Preliminary 
Judgement 
delivered on 14 
October 2016.

Equal pay. At a preliminary hearing, an employment judge has 
held that a predominantly female group of supermarket retail 
store employees can compare themselves with a 
predominantly male group of distribution depot employees 
for the purposes of an equal pay claim.

McFarlane v 
EasyJet Airline Co 
Ltd

Judgment 
delivered on 29 
September 2016.

Discrimination. An employment tribunal has held that 
easyJet’s roster practices were indirectly discriminatory 
towards two breastfeeding employees on the grounds of sex. 
This arose through easyJet employees having their requests 
for shorter and flexible shifts refused, while some employees 
were suspended on maternity grounds within the meaning of 
section 66(3) of the Employment Rights Act 1996 (ERA 1996).


