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Employment Law Case Tracker
Your guide to upcoming decisions

Forthcoming hearings and decisions

Keeping up to date with the latest legal developments which will have an impact on HR and
Employment practices is vital. Here, Berwins provides a guide on the key upcoming cases,
hearings and judgements to look out for.
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European Court of Justice (ECJ)

Awaiting hearing date

Case Status Comment(s)
Hampshire v Board 
of the Pension 
Protection Fund

Preliminary 
application lodged 
on 24 February 
2017

Awaiting hearing 
date

Discrimination. Question as to whether member states will be 
required to ensure that every individual employee receives at 
least 50% of the value of his accrued entitlement to old-age 
benefits in the event that his employer becomes insolvent?

Ypourgos 
Esoterikon v Kalliri

Preliminary 
application lodged 
on 22 July 2017

Awaiting hearing 
date

Discrimination. Are legislative measures that require civilian 
candidates for the Officers’ School and the School for 
Policemen of the Police Academy to be of a certain height, 
objectively justified and proportionate?

Awaiting judgement

Case Status Comment(s)
Ruiz Conejero v 
Ferroser Servicios
Auxiliares SA

Heard by the ECJ 
on 22 March 2017

Judgment is 
awaited

Unfair Dismissal. Does Directive 2000/78 preclude the 
application of a provision of national law under which an 
employer is entitled to dismiss an employee on objective 
grounds for absences from work, albeit justified but 
intermittent, which amount to 20% of the employee’s working 
hours in two consecutive months, provided that the total 
absences in the previous 12 months amount to 5% of working 
hours or 25% of working hours in four non-consecutive months 
within a 12-month period, in the case of an employee who 
must be treated as disabled within the meaning of the 
directive when his absence from work was caused by his 
disability?



Berwins Case Tracker

Berwins Employment – Case Tracker 3 

Case Status Comment(s)
The Sash Window 
Workshop Ltd and 
another v King

Heard by the ECJ 
on 29 March 2017

The Advocate 
General’s opinion 
was delivered on 
8 June 2017

ECJ judgment is 
awaited

Pay and Benefits. The EAT in Sash Window Workshop held 
that workers are entitled to carry holiday over to the next year 
where they are unable to take their holiday for reasons 
beyond their control, as an exception to the usual rule that 
holiday entitlement expires at the end of a leave year. 

The Court of Appeal reserved judgment on 9 February 2016 
and referred the case to the ECJ.

The Advocate General’s opinion is that, unless an adequate 
facility for the exercise of the right to paid annual leave has 
been provided, the payment in lieu on termination under 
Article 7(2) of the Directive should cover the full period of 
employment. 

Supreme Court

Awaiting judgement

Case Status Comment(s)
P v Commissioner 
of Police of the 
Metropolis

Heard on 3 and 4 
May 2017

Judgment is 
awaited

Discrimination. The Court of appeal in P v Commissioner of 
Police of the Metropolis held that a Police Misconduct Panel 
was immune from suit in relation to discrimination 
proceedings brought by police officers. 
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Court of Appeal

Awaiting decision

Case Status Comment(s)
Garamukanwa v 
Solent NHS Trust

Heard on 22 
March 2017

Judgment is 
awaited

Human Rights. The EAT in Garamukanwa upheld an 
employment tribunal finding that Article 8 of the European 
Convention on Human Rights was not engaged when an 
employer used for disciplinary purposes material seized by 
the police in the course of a criminal investigation. While the 
aspects of private life capable of falling within Article 8 are 
potentially wide, the EAT noted that whether an employee has 
a reasonable expectation of privacy will depend on the facts. 

Royal Mail Group 
Ltd v Jhuti

Heard on 28 and 
29 June 2017

Judgment is 
awaited

Whistleblowing. The EAT in Jhuti held that an employee was 
automatically unfairly dismissed for making protected 
disclosures even though the person who dismissed her was 
unaware of those disclosures. 

Gallop v Newport 
City Council

Heard on 6 July 
2017

Judgment is 
awaited

Discrimination. In Gallop, the EAT upheld a tribunal’s decision 
that an employee’s dismissal was not direct disability 
discrimination as the decision-maker did not know that he was 
disabled. The knowledge of the employer’s Occupational 
Health department in relation to the employee’s disability 
could not be imputed to the decision-maker in the disciplinary 
process. 

Due to be heard, October 2017

Case Status Comment(s)
Kilraine v London 
Borough of 
Wandsworth

To be heard on 4 
October 2017

Whistleblowing. In Kilraine, the EAT warned an employment 
tribunal to take care when deciding if the alleged disclosure 
was providing information. The EAT noted that a suspension is 
a detriment which continues over the period of the 
suspension, and does not simply take place at the time that 
the individual is suspended. 

Green v Sig 
Trading Limited

Permission to 
appeal hearing to 
be heard on 31 
October 2017

Unfair dismissal. In Green, the EAT confirmed that when 
determining whether an employee based abroad has the right 
to bring a claim for unfair dismissal, an objective assessment 
of whether the employee has a strong connection to Great 
Britain needs to be determined by the tribunal, 
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Case Status Comment(s)
Folkestone Nursing 
Home Ltd v Patel

To be heard on 31 
October 2017

Employment Appeal Tribunal. The EAT in Folkestone held 
that an employee who was told that an initial decision to 
dismiss him had been revoked, despite the appeal only 
addressing one of the two disciplinary allegations that had 
resulted in his dismissal, meant that the employee had not 
been dismissed. The employment tribunal therefore did not 
have jurisdiction to hear his unfair dismissal claim. 

Due to be heard, November 2017

Case Status Comment(s)
Donelien v Liberata
UK Ltd

To be heard on 29 
November 2017

Discrimination. The EAT in Donelien, held that an employer 
that took reasonable steps, but not every step possible, to 
ascertain whether an employee was disabled, did enough to 
avoid having constructive knowledge of the disability. The 
employer relied in part on a flawed occupational health report, 
but also took other steps, when concluding that the employee 
was not disabled for the purposes of the Disability 
Discrimination Act 1995. Accordingly, the employer made no 
adjustments, even though discrepancies in the report 
warranted further investigation. 

Day v Lewisham 
and Greenwich 
NHS Trust and 
another

To be heard on 28 
or 29 November 
2017

Whistleblowing. The EAT in Day upheld the decision of an 
employment tribunal that whistleblower protection under the 
Employment Rights Act 1996 does not protect a junior doctor 
from detriment by Health Education England (HEE), the body 
responsible for education, training and workforce planning for 
all NHS staff in England. 

Roberts v Wilsons 
Solicitors LLP and 
ors

To be heard on 14 
or 15 November 
2017

Whistleblowing. In this case, Mr Roberts claimed 
compensation for detriment suffered by him as a member of 
an LLP after he made protected disclosures. The EAT held 
that the fact that the LLP gave proper notice under the LLP 
agreement to expel Mr Roberts, and the expulsion was not 
therefore claimed as a detriment in itself, did not prevent Mr 
Roberts from claiming compensation for continuing detriment 
after he ceased to be a member of the LLP.
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Due to be heard, January 2018

Case Status Comment(s)
The Reverend 
Canon J.C 
Pemberton v The 
Right Reverend 
Richard Inwood

To float on 30 or 
31 January 2018

Discrimination. In Pemberton, the EAT upheld an employment 
tribunal’s decision that it was not direct sexual orientation or 
marriage discrimination, or sexual orientation harassment, for a 
Bishop to refuse to grant the required qualification to a priest 
to take up a position as hospital chaplain.

Due to be heard, March 2018

Case Status Comment(s)
Peninsula Business 
Service Ltd v Baker

To be heard on 27 
March 2018

Disability Discrimination: In Peninsula, the EAT held that a 
claimant cannot succeed in a claim of disability harassment 
where they have asserted that they have a disability (in this 
case dyslexia) but it has not been shown that their condition 
satisfies the definition in section 6 of the Equality Act 2010. It 
rejected an employee’s argument that it did not matter 
whether his employer accepted that he was disabled because 
it was sufficient that the action taken against him was related 
to the protected characteristic of disability, 

Royal Mencap 
Society v 
Tomlinson-Blake

To be heard on 20 
March 2018

Pay and Benefits. In Tomlinson-Blake, the EAT held that a 
multifactorial evaluation is appropriate to determine whether a 
worker is working merely by being present at the workplace 
(even if asleep), or whether they are “available and required to 
be available at or near [their] place of work for the purposes of 
working” and therefore subject to the special rules in 
regulation 32 of the National Minimum Wage Regulations 2015 
(SI 2015/621).

The Court of Appeal is to consider the correct approach to 
determine the question whether employees, who sleep-in in 
order to carry out duties if required, engage in “time work” for 
the full duration of the night shift or whether they are only 
entitled to the national minimum wage when they are awake 
and carrying out relevant duties.

Shannon v 
Rampersad and 
another

To be heard on 20 
March 2018

Working Time and Time Off. In Shannon, the EAT affirmed its 
approach in Sash Window Workshop. However, where a 
worker could have requested paid leave, but chose not to do 
so, this cannot be described as beyond their control.
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Employment Appeal Tribunal

Due to be heard, September 2017

Case Status Comment(s)
Aslam and others v 
Uber

The EAT is 
expected to hear 
the case on 27 and 
28 September 
2017

Employment Status. In Aslam, an employment tribunal held 
on 28 October 2016, that Uber drivers are workers for the 
purposes of the Employment Rights Act 1996, the National 
Minimum Wage Act 1998 and the Working Time Regulations 
1998. Uber’s case was that it is simply a technology platform 
which puts drivers in touch with passengers and that it is in no 
way a provider of taxi services. Uber had complex contractual 
documentation that purported to underpin the relationships 
between it, drivers and passengers. The tribunal decided that 
the contractual documentation did not correspond with reality 
and, accordingly, disregarded it

Due to be heard, November 2017

Case Status Comment(s)
Dunkley and others 
v Kostal UK Ltd

The Employment 
Appeal Tribunal is 
expected to hear 
the case on 14 
November 2017

Trade unions. An employment tribunal in Dunkley held that an 
employer’s attempt to bypass a recognised trade union by 
negotiating directly with individual employees amounted to 
unlawful inducement contrary to section 145B of the Trade 
Union and Labour Relations (Consolidation) Act 1992 

Due to be heard, December 2017

Case Status Comment(s)
Capita Customer 
Management 
Limited v Ali

The appeal will be 
heard on 20 and 21 
December 2017

Discrimination. An employment tribunal in Ali ruled that a 
male employee was subjected to sex discrimination when his 
employer refused to allow him any period of shared parental 
leave at full pay (when a woman on maternity leave would 
have received 14 weeks’ full pay). 

McCloud v Lord 
Chancellor and 
Secretary of State 
for Justice

The Employment 
Appeal Tribunal is 
expected to hear 
the case on 11 
December 2017

Discrimination: judicial pensions. In McCloud an employment 
tribunal held on 16 January 2016 that discriminatory 
transitional provisions in the Judicial Pensions Regulations 
2015, which mitigated the effect of substantial compulsory 
pension reforms for older judges, were not objectively 
justified, 

The appeal is expected to be heard alongside Sargeant and 
others v London Fire and Emergency Planning Authority and 
others (above).
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Case Status Comment(s)
Sargeant and 
others v London 
Fire and 
Emergency 
Planning Authority 
and others

The Employment 
Appeal Tribunal is 
expected to hear 
the case on 11 
December 2017

Discrimination: firefighters’ pensions. In Sargeant an 
employment tribunal held on 25 January 2017 that age-related 
transitional provisions in the Firefighters’ Pension Scheme 2015 
are objectively justified and therefore not discriminatory on 
grounds of age, race or sex. The race, sex and equal pay 
claims failed because, even though there was a statistical 
disparity in the ethnicity and gender of the protected and non-
protected groups, the reason for that disparity was entirely 
due to age and not race or sex. There was therefore no need 
to justify the disparity, but it would have been justified for the 
same reasons as the age-related disparity in any case,

The appeal is expected to be heard alongside McCloud v Lord 
Chancellor and Secretary of State for Justice (below).

Due to be heard, January 2018

Case Status Comment(s)
Hextall v Chief 
Constable of 
Leicestershire 
Police

The Employment 
Appeal Tribunal is 
expected to hear 
the case on 16 
January  2018

Discrimination. An employment tribunal in Hextall held that a 
police force’s policy of giving a period of full pay to mothers 
on maternity leave, but paying only statutory shared parental 
pay to partners, is not discriminatory.

Employment Tribunal

Awaiting hearing date

Case Status Comment(s)
Boxer v 
Excel/CitySprint

Awaiting hearing 
date

Transfer of undertakings. A courier who succeeded in a claim 
for worker status against Excel has now brought a claim 
against CitySprint, who were bought from insolvency via an 
asset sale/TUPE transfer. The case will also address pensions 
and TUPE issues as well as the status of a “worker”. For more 
information on the proceedings

For further information, or to learn how Berwins’ 
Employment Team can support you, contact us today

01423 509 000

law@berwin.co.uk

berwin.co.uk/business

@employment_team


