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Employment Law Case Tracker
Your guide to key recent decisions

Recent hearings and decisions

Keeping up to date with the latest legal developments which will have an impact on HR and
Employment practices is vital. Here, Berwins provides a guide on recent key cases, hearings
and judgements to be aware of.
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European Court of Human Rights

September 2017

Case Status Comment(s)
Barbulescu v 
Romania -
61496/08 [2016] 
ECHR 61

Judgment 
delivered on 5 
September 2017

Employee Data and Monitoring. The Grand Chamber of the 
European Court of Human Rights (ECtHR) has held by a 
majority that an employee’s Article 8 privacy rights had been 
infringed as a result of his employer’s decision to monitor 
personal messages which he had sent on a work-related 
Yahoo Messenger account. The employee was dismissed for 
personal internet use at work, contrary to the employer’s IT 
policy. As part of its investigation the employer accessed 
intimate messages sent by the employee to his fiancée and 
his brother. These messages were printed by the employer 
and used in the disciplinary proceedings as well as in the 
employee’s subsequent court challenge, which was 
unsuccessful

March 2017

Case Status Comment(s)
Smith v United 
Kingdom

Judgment 
delivered on 20 
April 2017

Atypical working. Does the absence of a remedy for an 
agency worker blacklisted by an end user violate the 
Convention?

In Smith v Carillion the Court of Appeal rejected the agency 
worker’s argument that the Human Rights Act 1998 required 
the domestic blacklisting legislation to be construed to apply 
to agency workers in order to give effect to his rights to a 
private life under Article 8 and to freedom of association under 
Article 11. 

The European Court of Human Rights considered whether to 
admit claims for breach of Articles 8 and 11 of the European 
Convention on Human Rights brought by a trade union 
member whose details had been held on a blacklist, 
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European Court of Justice (ECJ)

September 2017

Case Status Comment(s)
Socha v Szpital
Specjalistczny

Judgment  
delivered on 21 
September 2017

The subject matter of the preliminary question concerns the 
freedom of movement for workers and the approximation of 
laws.

Porras Guisado v 
Bankia SA

Advocate 
General’s opinion 
delivered on 14 
September 2017

Discrimination. Advocate General Sharpston has given her 
view that the Pregnant Workers Directive (92/85/EEC) should 
protect workers against dismissal from the moment they 
become pregnant, even before they have notified their 
employer of the pregnancy. The Advocate General identified a 
tension in the directive between the protected period, defined 
as the period from the beginning of pregnancy to the end of 
maternity leave, and the definition of a pregnant worker as 
one who has informed her employer of her condition, in 
accordance with national legislation. In her opinion, this 
tension should be resolved in favour of pregnant workers, 
bearing in mind the objectives of the Pregnant Workers 
Directive, 

Nogueira and 
others v Crewlink 
Ireland Ltd; 
Moreno Osacar v 
Ryanair, formerly 
Ryanair Ltd

Judgment 
delivered on 14 
September 2017

Contracts of Employment. The ECJ has ruled that an 
exclusive choice of forum clause in Ryanair cabin crew 
contracts of employment, which purported to confer 
jurisdiction on the Irish courts, was unenforceable, as it did not 
meet the requirements of the 2001 Brussels Regulation (the 
Regulation). The ECJ agreed with the Advocate General’s 
opinion that the “place where the employee habitually carries 
out his work” under the Regulation is the place where, or from 
which, the worker performs the essential part of their duties on 
behalf of their employer, 

July 2017

Case Status Comment(s)
Ville de Nivelles v 
Matzak

Advocate 
General’s opinion 
delivered on 26 
July 2017

Working Time. Advocate General Sharpston has given an 
opinion that the definition of “working time” in the Working 
Time Directive (2003/88/EC) should not be interpreted to 
automatically include time spent on “stand-by” duty, during 
which workers must be readily available to perform duties for 
their employer within a short period of time but need not be 
present at their workplace
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Case Status Comment(s)
Abercrombie & 
Fitch Italia Srl v 
Bordonaro

Advocate General 
opinion delivered 
on 23 March 2017

ECJ judgment 
handed down on 
19 July 2017

Contracts of Employment. Advocate General Bobek has 
given an opinion that the use of zero-hours contracts for 
workers aged 25 and under, as permitted by Italian law, was 
not necessarily unlawful age discrimination.

The ECJ has decided that provisions of Italian law permitting 
the use of zero-hours contracts for workers aged 25 or under, 
including provision for automatic dismissal at age 25, were not 
unlawful age discrimination. In the context of the difficult 
conditions of the Italian labour market, the court concluded 
that the Italian government had a legitimate aim of facilitating 
the entry of young people to the labour market and that its 
means of doing so were appropriate and necessary, 

Fries v Lufthansa 
CityLine GmbH

Advocate 
General’s opinion 
delivered on 21 
March 2017

ECJ judgment 
handed down on 5 
July 2017

Discrimination. Advocate General Bobek has given an opinion
that the age limit of 65 for commercial air transport pilots in 
the EU Regulation on Civil Aviation Aircrew (1178/2011) did not 
breach the prohibition on age discrimination, or the right to 
engage in work and pursue a chosen occupation, set out in 
articles 21 and 15 of the EU Charter of Fundamental Rights.

The ECJ held that the age limit of 65 for commercial air 
transport pilots in the EU Regulation on Civil Aviation Aircrew 
(1178/2011) did not breach the prohibition on age 
discrimination, or the right to engage in work and pursue a 
chosen occupation, set out in articles 21 and 15 of the EU 
Charter of Fundamental Rights,

June 2017

Case Status Comment(s)
Federatie
Nederlandse
Vakvereniging v 
Smallsteps BV

Judgment 
delivered on 22 
June 2017

Transfer of undertakings.The ECJ handed down a decision on 
the applicability of the Acquired Rights Directive (2001/23/EC) 
to a “pre-pack” sale aimed at rescuing all or part of an 
insolvent business as a going concern. The ECJ, following the 
Advocate General’s opinion, held that a pre-pack arrangement 
was outside the scope of Article 5 of the ARD and that the 
claimants were entitled to the full protection of the ARD, 
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Case Status Comment(s)
The Sash Window 
Workshop Ltd and 
another v King

Heard by the ECJ 
on 29 March 2017

The Advocate 
General’s opinion 
was delivered on 
8 June 2017

ECJ judgment is 
awaited

Pay and Benefits. The EAT in Sash Window Workshop held 
that workers are entitled to carry holiday over to the next year 
where they are unable to take their holiday for reasons 
beyond their control, as an exception to the usual rule that 
holiday entitlement expires at the end of a leave year. 

The Court of Appeal reserved judgment on 9 February 2016 
and referred the case to the ECJ.

The Advocate General’s opinion is that, unless an adequate 
facility for the exercise of the right to paid annual leave has 
been provided, the payment in lieu on termination under 
Article 7(2) of the Directive should cover the full period of 
employment. 

Maio Marques da 
Rosa v Varzim Sol -
Turismo

Advocate 
General’s opinion 
delivered on 21 
June 2017

Working Time and Time Off. In this case, Advocate General 
Saugmandsgaard Øe gave an opinion on the requirements 
regarding the timing of the weekly rest period granted by 
Article 5 of the Working Time Directive (2003/88/EC). 

April 2017

Case Status Comment(s)
Nogueira v 
Crewlink Ltd

Advocate General 
opinion delivered 
on 27 April 2017

Pay and Benefits. Advocate General Saugmandsgaard ØE has 
given his Opinion on the meaning of “place where the 
employee habitually carries out his work” in the 2001 Brussels 
Regulation (Regulation 44/2001) in a case concerning cabin 
crew working for Ryanair

March 2017

Case Status Comment(s)
Federatie
Nederlandse
Vakvereniging v 
Smallsteps BV

Advocate General 
opinion delivered 
on 29 March 2017

Transfer of Undertakings. In this case, Advocate General 
Mengozzi gave an opinion on the applicability of the Acquired 
Rights Directive (2001/23/EC) in the event of a “pre-pack” sale 
aimed at rescuing all or part of an insolvent business as a 
going concern, 

Bougnaoui v 
Micropole Univers
C-188/15

Judgment 
delivered on 14 
March 2017

Discrimination. In Bougnaoui and another v Micropole SA 
(Case C-188/15) the ECJ held that an employee’s dismissal for 
wearing an Islamic headscarf at work, in breach of a direct 
instruction following a customer’s objection to her wearing the 
headscarf, was directly discriminatory on grounds of religion 
or belief
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Case Status Comment(s)
Achbita v G4S 
Secure Solutions 
NV C-157/15

Judgment 
delivered on 14 
March 2017

Discrimination. In Achbita and another v G4S Secure Solutions 
NV (Case C-157/15) the ECJ held that a Belgian company’s 
dress code banning the wearing of a Muslim headscarf while 
on duty did not amount to direct discrimination but was 
capable of amounting to indirect discrimination under the 
Equal Treatment Framework Directive (2000/78/EC), 

Supreme Court

July 2017

Case Status Comment(s)
R (Unison) v Lord 
Chancellor and 
another

Judgment handed 
down on 26 July 
2017

Employment tribunal fees. In judicial review proceedings 
brought by Unison, the Supreme Court has unanimously 
declared that employment tribunal and EAT fees are unlawful, 
under both domestic and EU Law, and has quashed the 
Employment Tribunals and the Employment Appeal Tribunal 
Fees Order 2013 (SI 2013/1893), on the basis that it prevents 
access to justice,

Walker v Innospec Judgment was 
handed down on 
12 July 2017

Discrimination. In Walker, the Court of Appeal unanimously 
held that an employer had the right to prevent a surviving 
spouse from acquiring the pension of their civil partner 
accumulated before 5 December 2016, 

The Supreme Court upheld Mr Walker’s appeal finding that 
paragraph 18 of Schedule 9 is incompatible with the 
Framework Directive. In particular, paragraph 18(1)(b) which 
authorises a restriction of payment of benefits based on 
periods of service before 5 December 2005 cannot be 
reconciled with what the court considered to be “the plain 
effect of the Directive” (paragraph 72). Paragraph 18 should be 
disapplied, 

O’Brien v Ministry 
of Justice

Judgment was 
handed down on 
12 July 2017

The Supreme Court has unanimously decided to refer the 
question of whether the Part-Time Workers Directive 
(97/81/EC) requires periods of service accrued before the 
deadline for transposing that Directive to be taken into 
account when calculating the pension of a part-time judge, to 
the ECJ, 
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May 2017

Case Status Comment(s)
Hartley and others 
v King Edward VI 
College

Judgment 
delivered on 24 
May 2017

Contracts of Employment. In this case, the Supreme Court 
considered whether an employer could withhold one working 
day’s pay, as opposed to one calendar day’s pay, when its 
employees went on a one-day strike, 

May 2017

Case Status Comment(s)
Essop v Home 
Office (UK Border 
Agency); Naeem v 
Secretary of State 
for Justice

Judgment 
delivered on 5 
April 2017

Discrimination. The Supreme Court confirmed in Essop that, in 
indirect discrimination claims, claimants are not required to 
prove the reason why a PCP puts or would put an affected 
group at a particular disadvantage. The essential element is a 
causal connection between the PCP and the group and 
individual disadvantage.

The Supreme Court confirmed in the conjoined case of 
Naeem, also in relation to indirect discrimination, that the 
reason why a PCP puts or would put an affected group at a 
particular disadvantage does not need to relate to the 
protected characteristic. 

Court of Appeal

August 2017

Case Status Comment(s)
IBM United 
Kingdom Holdings 
Ltd and another v 
Dalgleish and 
others

Judgment 
delivered on 3 
August 2017

Pay and Benefits. The Court of Appeal overturned the High 
Court’s earlier decision that IBM were in breach of both duties 
when implementing the pension changes (which included 
closing their defined benefit (DB) schemes to further accrual 
and introducing a new early retirement policy) as members 
had “reasonable expectations” to not expect changes to their 
DB provision. Instead, the Court of Appeal confirmed that the 
correct approach the High Court should have adopted in 
deciding whether or not IBM were in breach of these duties 
was a rationality test which, in this instance, the High Court had 
not applied.
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July 2017

Case Status Comment(s)
BAE Systems 
(Operations) Ltd v 
Konczak

Judgment 
delivered on 31 
July 2017

Sickness and incapacity. The Court of Appeal has held that in 
cases where psychiatric injury is alleged to have been caused 
by an employer’s wrongdoing, a tribunal needs to examine 
whether there is a rational basis on which the harm suffered 
can be apportioned between a part caused by the employer’s 
wrong and a part which was not so caused.

Tillman v Egon 
Zehnder Ltd

Judgment 
delivered on 21 
July 2017

Restrictive Covenants. The Court of Appeal has set aside an 
injunction upholding a six-month non-compete restrictive 
covenant. The restriction sought to prevent the employee 
from being concerned or interested in any competing 
business for a period of six months from termination, but did 
not contain an express limitation allowing the employee to 
hold a minor shareholding in a competing business for 
investment purposes. Given that the phrase “interested in” 
included holding one share in a publicly quoted company, this 
rendered the restriction impermissibly wide, and therefore 
void.

The Trustees of 
Swansea University 
Pension & 
Assurance Scheme 
and another v 
Williams

Judgment was 
handed down on 
14 July 2017

Andrew Williams 
will be seeking 
permission to 
appeal

Discrimination. The Court of Appeal has agreed with the EAT 
that a tribunal erred in its approach to determining whether a 
disabled employee was treated unfavourably for the purposes 
of a claim for discrimination arising from disability under 
section 15 of the Equality Act 2010 (EqA 2010). The employee 
had ill-health retirement at age 38 due to disability, and 
became entitled to an enhanced pension accordingly. 
However, the pension was based on the salary he received 
while working part-time in the period leading up to his 
retirement, after his employer had reduced his hours as an 
adjustment to accommodate his disability. He argued that the 
pension should have been calculated on the basis of the full-
time salary he had been receiving before switching to part-
time hours.

Chesterton Global 
Ltd (t/a 
Chestertons) and 
another v 
Nurmohamed

Judgment was 
handed down on 
10 July 2017

Whistleblowing. The Court of Appeal considered for the first 
time the meaning of the “public interest” test inserted into the 
whistleblowing legislation in 2013. The court upheld the 
tribunal’s decision that the worker’s allegations of financial 
misreporting, that had adversely affected the levels of 
commission received by about 100 employees (including the 
worker himself), was a qualifying disclosure, 
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Case Status Comment(s)
Pereira De Souza v 
Vinci Construction 
(UK) Ltd

Judgment was 
handed down on 4 
July 2017

Discrimination. The Court of Appeal held that employment 
tribunals in England and Wales must apply the 10% uplift to 
discrimination injury to feelings and psychiatric injury awards.

May 2017

Case Status Comment(s)
Beatt v Croydon 
Health Services 
NHS Trust

Judgment 
delivered on 23 
May 2017

Whistleblowing. In this case, the Court of Appeal considered 
whether an employment tribunal had correctly decided that 
the reason an NHS Trust had dismissed a doctor was that he 
had made protected disclosures,

Day v Health 
Education England 
and others

Judgment 
delivered on 5 
May 2017

Whistleblowing. The Court of Appeal considered whether 
protection under whistleblowing law can extend to a junior 
doctor’s relationship with Health Education England

R. (on the 
application of Lidl 
Ltd) v Central 
Arbitration 
Committee

Judgment 
delivered on 4 
May 2017

Trade union recognition. The Court of Appeal has upheld the 
CAC’s decision that a group of warehouse operatives 
constituting 1.2% of Lidl’s total UK workforce was an 
appropriate bargaining unit,

R. (on the 
application of P) v 
Secretary of State 
for the Home 
Department

Judgment 
delivered on 3 
May 2017

Recruitment. The Court of Appeal held that the revised 
scheme for disclosure of criminal records required further 
refinement in order for it to be in accordance with the law and 
therefore not in violation of an individual’s right to a private life 
under Article 8 ECHR

April 2017

Case Status Comment(s)
Adeshina v St 
George’s University 
Hospitals NHS 
Foundation Trust 
and others

Judgment 
delivered on 12 
April 2017

Unfair Dismissal. In Adeshina, the EAT decided that neither 
procedural flaws in the first stage of the disciplinary process, 
nor the employer’s failure to comply with the Acas Code in 
respect of the composition of the appeal panel, resulted in an 
employee’s dismissal being unfair. 
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March 2017

Case Status Comment(s)
Harrod v Chief 
Constable of West 
Midlands Police 
and others

Judgment 
delivered on 24 
March 2017

Discrimination. The Court of Appeal has upheld the decision 
of the EAT that the use of regulation A19 of the Police 
Pensions Regulations 1987 for retiring a large number of police 
officers following budget cuts was justified and not unlawful 
indirect age discrimination

Newcastle upon 
Tyne NHS 
Foundation Trust v 
Haywood

Judgment 
delivered on 17 
March 2017

Contracts of employment.The Court of Appeal has held by a 
majority that, where there is no contractual provision 
governing when a notice of termination served by an 
employer takes effect, the contractual notice only takes effect 
when the employee has personally taken delivery of the letter 
containing the notice. The notice is not effective upon any 
earlier deemed service date or upon delivery to the 
employee’s address if they are not there

High Court

September 2017

Case Status Comment(s)
Thomas Cook 
Airlines Ltd v British 
Airline Pilots 
Association

Judgment 
delivered on 6 
September 2017

Trade unions. The High Court considered the scope of a trade 
union’s obligations under TULRCA 1992 to provide certain 
information on voting papers in a ballot for industrial action

August 2017

Case Status Comment(s)
Agoreyo v London 
Borough of 
Lambeth

Judgment 
delivered on 15 
August 2017

Constructive dismissal. The High Court has held that the 
suspension of a teacher accused of having used unreasonable 
force against children, purportedly to allow for an investigation 
to be conducted fairly, constituted a repudiatory breach of 
contract, entitling the teacher to resign and treat herself as 
constructively dismissed, 
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July 2017

Case Status Comment(s)

Ministry of Justice v 
The Prison Officers’ 
Association

Judgment 
delivered on 19 
July 2017

Trade unions. At an expedited trial, the High Court granted the 
Ministry of Justice final declaratory and injunctive relief against 
the Prison Officers’ Association (POA). The POA had issued a 
circular to prison officers instructing them to attend branch 
meetings outside prison establishments, withdraw from 
voluntary tasks and commence withdrawal from an overtime 
scheme.

Public and 
Commercial 
Services Union v 
Minister for the 
Cabinet Office

Judgment 
delivered on 18 
July 2017

Pay and Benefits. The High Court granted judicial review of 
reforms to civil service rules which would have reduced 
certain exit payment entitlements.

OCS Group UK Ltd 
v Dadi

Judgment 
delivered on 6 
July 2017

Restrictive Covenants. In this case, the High Court committed 
a former employee to prison for six weeks for breach of an 
injunction aimed at preserving evidence pending trial of an 
action against him for breach of confidence.

May 2017

Case Status Comment(s)
R. (on the 
application of 
Forsey) v Northern 
Derbyshire 
Magistrates’ Court

Judgment 
delivered on 19 
May 2017

Redundancy. In this case, the claimant brought a judicial 
review to determine whether the Secretary of State may 
lawfully rely on the Carltona Principle to permit a 
departmental official to bring criminal proceedings against a 
claimant under section 194(3) of the Trade Union and Labour 
Relations (Consolidation) Act 1992.

Employment Appeal Tribunal

September 2017

Case Status Comment(s)
De Mota v ADR 
Network and 
another

Judgment 
delivered on 13 
September 2017

Employment Tribunals. The EAT has held that a single Acas
early conciliation (EC) certificate could name two separate 
respondents. The claimant had commenced EC using one 
form for both respondents, in breach of the Employment 
Tribunals (Early Conciliation: Exemption and Rules of 
Procedure) Regulations 2014. Acas did not reject the form and 
proceeded to issue an EC certificate which named both 
respondents.
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August 2017

Case Status Comment(s)

Asda Stores Ltd v 
Brierley & Ors

Judgment 
delivered on 31 
August 2017

The Court of 
Appeal has 
received a 
permission to 
appeal application

Equal Pay. The EAT has upheld an employment tribunal’s 
decision that a predominantly female group of supermarket 
retail employees can compare themselves with a mainly male 
group of distribution depot employees for the purposes of an 
equal pay claim of work of equal value. The EAT rejected all 
grounds of appeal submitted by Asda and held that the 
comparison was permitted under both EU and domestic law.

Efobi v Royal Mail 
Group Ltd

Judgment 
delivered on 10 
August 2017

The Court of 
Appeal has 
received a 
permission to 
appeal application

Discrimination. The EAT has held that section 136(2) and (3) of 
the Equality Act 2010 does not place any initial burden of proof 
on a claimant in a discrimination claim. It is for the tribunal to 
consider all the evidence, not just from the claimant, but from 
all sources, at the end of a hearing, to decide whether or not 
there are facts from which it can conclude that discrimination 
has occurred.

BMC Software Ltd 
v Shaikh

Judgment 
delivered on 9 
August 2017

Equal pay/discrimination. The EAT has held that an 
employer’s breach of the implied sex equality clause, giving 
rise to a successful equal pay claim, could constitute a 
constructive dismissal under the Employment Rights Act 1996. 
However, that dismissal could not form the basis of a separate 
sex discrimination claim under the Equality Act 2010 (EqA
2010).

Trayhorn v The 
Secretary of State 
for Justice

Judgment 
delivered on 1 
August 2017

Discrimination. The EAT has decided that no indirect 
discrimination occurred when a prison disciplined a prison 
chapel volunteer for quoting Bible passages that had caused 
offense to some people in the congregation. The EAT rejected 
the argument that the employment tribunal had erred by 
requiring him to show a group disadvantage. Instead, the EAT 
confirmed that section 19 of the Equality Act 2010 creates a 
clear requirement to show group disadvantage in an indirect 
discrimination claim.
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July 2017

Case Status Comment(s)

Luton Borough 
Council v M Haque

Judgment 
delivered on 31 
July 2017

Early conciliation and time limits. The EAT has, with some 
reluctance, ordered an expedited full hearing in an appeal 
concerning the relationship between section 207B(3) and 
207B(4) of ERA 1996 on the extension of time limits for 
presentation of claims following Acas early conciliation. The 
employment tribunal in this case had adopted the reasoning 
of the tribunal in Booth v Pasta King UK Ltd ET/1401231/2014

Jhuti v Royal Mail 
Group Ltd

Judgment 
delivered on 31 
July 2017

Employment tribunals. The EAT has held that while it is not 
expressly provided for by the Employment Tribunals Act 1996 
or the Employment Tribunal Rules of Procedure (ET Rules), 
employment tribunals have the power as part of case 
management to appoint a litigation friend for a party that lacks 
capacity to conduct proceedings.

Dudley 
Metropolitan 
Borough Council v 
Willetts

Judgment 
delivered on 31 
July 2017

Working Time and Time Off. The EAT has further clarified the 
law on holiday pay following the Lock/Williams line of cases, 
and held that voluntary overtime pay, out-of-hours standby 
payments and call-out payments should be included in pay 
for the four weeks’ leave under regulation 13 of the Working 
Time Regulations 1998. This was so even though there was no 
obligation for workers to accept the offer of overtime, or to 
participate in the on-call rota.

International 
Petroleum Ltd and 
others v Osipov
and others

Judgment 
delivered on 19 
July 2017

Whistleblowing. The EAT has decided that two non-executive 
directors (NEDs) were liable for their part in dismissing a 
whistleblower. The EAT upheld an employment tribunal’s 
decision that the NEDs’ actions constituted unlawful detriment 
on the ground that the claimant had made protected 
disclosures, contrary to section 47B(1A) of the Employment 
Rights Act 1996 (ERA 1996), and that the NEDs could be 
personally liable for post-dismissal losses.

Chard v 
Trowbridge Office 
Cleaning Services 
Ltd

Judgment 
delivered on 4 
July 2017

Permission to 
appeal application 
lodged on 31 July 
2017

Employment tribunals. The EAT has overturned an 
employment tribunal’s decision to reject a claim where the 
name of the prospective respondent on the early conciliation 
(EC) certificate differed from the name of the respondent on 
the ET1. The EC certificate named the controlling shareholder 
and managing director of the respondent, rather than the 
limited company employer, 
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Case Status Comment(s)

Giny v SNA 
Transport Limited

Judgment 
published on 4 
July 2017

Permission to 
appeal application 
dismissed by 
written request of 
the appellant on 
23 August 2017

Employment tribunals. The EAT has upheld an employment 
tribunal’s decision that it did not have jurisdiction to accept a 
claim where the name of the prospective respondent on the 
EC certificate differed from the name of the respondent on the 
ET1. The tribunal had been entitled to conclude that the 
difference between the two names (an individual and a limited 
company) was not minor such that, under the Employment 
Tribunal Rules, it could overlook the discrepancy. In reaching 
that conclusion however, the tribunal did not accept that the 
difference between the names of a natural person and a legal 
person could never, as a matter of law, be a minor error.

June 2017

Case Status Comment(s)

University Of 
Sunderland v 
Drossou

Judgment 
delivered on 13 
June 2017

Pay and Benefits. The EAT has upheld an employment 
tribunal’s decision that the calculation of a week’s pay under 
the Employment Rights Act 1996 should include employer 
pension contributions. This departs from long-established 
practice and increases the value of a week’s pay, 

Farmah and others 
v Birmingham City 
Council; Callaghan 
and others v 
Birmingham City 
Council; Fenton 
and others v Asda 
Stores Ltd; Asda 
Stores Ltd v 
Brierley and others; 
Sainsbury’s 
Supermarkets Ltd 
v Ahmed and 
others

Judgment 
delivered on 20 
June 2017

Permission to 
appeal application 
has been lodged

Equal pay. In these conjoined cases, the EAT considered 
whether equal pay claims, brought by multiple claimants on 
the same claim form, had been issued in accordance with the 
Employment Tribunals Rules of Procedure 2013, despite the 
claimants carrying out different jobs.

The EAT held that equal pay claims brought by claimants 
doing different work cannot be included within the same claim 
form, because they are not “based on the same set of facts”, 
under rule 9 of the ET Rules, and that to do so is an irregularity. 
The EAT went on to give guidance on the employment 
tribunal’s discretion to either strike out a claim or waive the 
irregularity where there is a failure to comply with rule 9. 
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Case Status Comment(s)

May 2017

Case Status Comment(s)

Green v Sig 
Trading Limited

Judgment 
delivered on 24 
May 2017

Permission to 
appeal application 
has been lodged

Unfair dismissal. In this case, the EAT confirmed that when 
determining whether an employee based abroad has the right 
to bring a claim for unfair dismissal, an objective assessment 
of whether the employee has a strong connection to Great 
Britain needs to be determined by the tribunal, 

Elmore v Darland
High School 
Governors

Judgment 
delivered on 4 
May 2017

Employment Tribunal. In this case, the EAT considered 
whether it was wrong for a tribunal to find that an employee’s 
dismissal was fair when their employer had failed to call 
witness evidence of the appeal stage at the hearing, 

Jones v Secretary 
of State for 
Business 
Innovation and 
Skills

Judgment 
delivered on 29 
June 2017

Employment tribunals. The EAT has held that a tribunal 
should have informed the other party to a claim that it had 
made a witness order. Although rule 92 of the ET rules 
provides that an application for a witness order can be made 
without notice, rule 60 requires the tribunal to inform the 
parties in writing of any decision it makes without a hearing. 
The EAT decided that there is no express exception for 
witness orders in rule 60, 

J v K and another Judgment 
delivered on 10 
May 2017

Permission to 
appeal application 
has been lodged

Recruitment. The EAT in J v K and another has refused to 
exercise its discretion to extend the 42 day time limit for 
lodging an appeal to the EAT where an appeal was lodged 
one hour late, at 5.00 pm on the relevant day. Following 
guidance contained in existing authorities, the EAT held that 
no good excuse for delay had been shown, 

April 2017

Case Status Comment(s)

Weatherilt v 
Cathay Pacific 
Airways Ltd

Judgment 
delivered on 25 
April 2017

Contracts of Employment In this case, the EAT considered 
whether an employment tribunal had jurisdiction to consider 
questions of contractual interpretation when determining 
unlawful deduction claims. The EAT has held that in a claim 
for unlawful deduction of wages, an employment tribunal is 
permitted (indeed will often be required) to ascertain the 
terms of the employment contract, citing two Court of Appeal 
decisions to support this conclusion, 
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Case Status Comment(s)

Focus Care Agency 
Ltd v Roberts 
UKEAT/0143/16; 
Frudd and another 
v The Partington 
Group Ltd 
UKEAT/0244/16; 
Royal Mencap 
Society v 
Tomlinson-Blake 
UKEAT/0290/16

Judgement 
delivered on 21 
April 2017

Pay and Benefits. The EAT has considered whether 
employees carrying out sleep-in shifts, who are on standby for 
the duration of the shift, engage in “time work”, and are 
therefore entitled to be paid the national minimum wage for 
the duration of the shift, 

Employment Tribunal

Case Status Comment(s)
Gascoigne v 
Addison Lee Ltd

Judgment 
delivered on 2 
August 2017

Addison Lee have 
applied for leave 
to appeal

Employment status. An employment tribunal has held that a 
cycle courier working for Addison Lee was a worker under the 
Working Time Regulations 1998 and the Employment Rights 
Act 1996, not a genuinely self-employed independent 
contractor. The tribunal decided that the contractual 
documentation did not reflect the reality of the relationship, 
which was that the courier was obliged to perform work 
personally for the company under its control, and was subject 
to a “classic wage/work bargain”

Ali v Capita 
Customer 
Management Ltd

Judgment 
delivered on 4 
April 2017

Discrimination. In this case, the tribunal considered whether 
an employer’s failure to pay enhanced shared parental pay 
was sex discrimination. The tribunal upheld the direct sex 
discrimination claim and rejected the indirect sex 
discrimination claim, 

Boxer v Excel 
Group Services Ltd

Judgment 
delivered on 23 
March 2017

Employment status. An employment tribunal has decided 
that a cycle courier was a worker under section 230(3)(b) of the 
Employment Rights Act 1996, rather than a self-employed 
contractor, 


