
 

 

Employment Law: Case Tracker 

 
Forthcoming hearings and decisions 
 

European Court of Justice 
 

Awaiting judgment 

Case Status Comment 

Achbita v G4S 
Secure Solutions NV 
C-157/15 
  
 

Heard on 15 March 
2016 
  
Opinion given on 31 
May 2016 
  
Awaiting ECJ 
judgment 
  

Discrimination. Is it direct discrimination to prohibit the wearing of an 
Islamic headscarf where the employer has a policy prohibiting 
employees from wearing outward signs of political, philosophical or 
religious beliefs at work? 
  
The Advocate General opined in Achbita that it was not direct 
discrimination to ban the wearing of a Muslim headscarf when there is 
a policy of neutrality.  
 

Parris v Trinity 
College, Dublin C-
443/15 
  
 

Heard on 28 April 
2016 
  
Opinion given on 30 
June 2016 
  
Awaiting ECJ 
judgment 
  

Discrimination. Where an occupational pension scheme only pays 
survivors’ benefits to civil partners if they entered into a civil partnership 
before the member’s 60th birthday, but the national legislation 
permitting civil partnerships did not come into force until after the 
member’s 60th birthday, is this direct discrimination? 
  
The Advocate General opined in Parris that the restriction was 
indirectly discriminatory on grounds of sexual orientation.  
  

The Sash Window 
Workshop Ltd and 
another v King C-
214/16 
  
 

Case given a reserve 
judgment in the Court 
of Appeal on 9 
February 2016 
  
Application to ECJ 
lodged on 18 April 
2016 
  

Pay and Benefits. The EAT in Sash Window found that workers will be 
entitled to carry holiday over to the next year where they are unable to 
take their holiday for reasons beyond their control, as an exception to 
the usual rule that holiday entitlement expires at the end of a leave 
year. This case also dealt with whether the 10% Simmons uplift should 
be applied to injury of feelings or personal injury awards in the tribunal.  
 

Bougnaoui v 
Micropole Univers C-
188/15 
  
 

Heard on 15 March 
2016 
  
Opinion given on 12 
July 2016 
  
Awaiting judgment 
  

Discrimination. Where a client does not want a consultant to wear an 
Islamic headscarf does this amount to a genuine and determining 
occupational requirement? 
  
The Advocate General opined in Bougnaoui that an employee’s 
dismissal for wearing an Islamic headscarf at work, in breach of direct 
instruction, was directly discriminatory on the grounds of religion or 
belief.  
  

 

 

 



 

 

European Court of Human Rights 

Awaiting hearing date 

 

Case Status Comment 

Brough v United 
Kingdom 
  
 

Application lodged on 
3 August 2011 
  
 

Unions. Was the absence of any legal protection against the 
blacklisting of trade union activists a violation of the right to freedom of 
association under Article 11? 
  

Smith v United 
Kingdom 
  
 

Application lodged 
  
 

Atypical working. Does the absence of a remedy for an agency 
worker blacklisted by an end user violate the Convention? In Smith v 
Carillion the Court of Appeal rejected the agency worker’s argument 
that the Human Rights Act 1998 required the domestic blacklisting 
legislation to be construed to apply to agency workers in order to give 
effect to his rights to a private life under Article 8 and to freedom of 
association under Article 11.  
 

IWGB v United 
Kingdom 
  
 

Application lodged 
  
 

Unions. Does the bar on a trade union making an application for 
statutory recognition under Schedule A1 of TULRCA where there is 
already a recognised union (albeit one with only minority support within 
the workforce) contravene Article 11? 
  

Unite the Union v 
United Kingdom 
  
 

Application lodged 
  
 

Pay and Benefits. Was the abolition of the Agricultural Wages Board 
contrary to Article 11 because it removed any effective legal 
mechanism for promoting or requiring collective bargaining for farm 
workers? 
  

Mattu v United 
Kingdom 
  
 

Application lodged 
  
 

Discipline and Performance Management. Does the right to a fair 
hearing in Article 6 ECHR apply to internal disciplinary proceedings? 
The Court of Appeal held in Mattu that Article 6 was not engaged 
during disciplinary proceedings that ultimately led to the dismissal of an 
NHS hospital consultant for gross misconduct.  

 

Bărbulescu v 
Romania - 61496/08 
[2016] ECHR 61 
  
 

Referred to the 
Grand Chamber on 6 
June 2016 
  
 

Employee Data and Monitoring. In Bărbulescu, the court held that 
monitoring and the use of personal messages was a proportionate 
interference in an employee’s article 8 rights.  

 

 

 

 

 

 

 



 

 

Supreme Court 

Awaiting hearing date 

Case  Status Comment 

Home Office (UK 
Border Agency) v 
Essop and others 
  
Naeem v Ministry of 
Justice 
  
 

Permission to 
appeal granted on 3 
November 2015 
  
Essop and Naeem 
joined on 24 March 
2016 
  
 

Discrimination. The Court of Appeal gave guidance in Essop on 
how a tribunal should approach the requirement in indirect 
discrimination claims for claimants to show not only group 
disadvantage caused by application of a PCP, but also that this 
caused their personal disadvantage.  
  
Discrimination. The Court of Appeal in Naeem held that although 
the Prison Service only started employing Muslim chaplains in 
2002, the length-of-service criterion, which meant that the average 
pay of Muslim chaplains was lower than that of Christian chaplains, 
did not place Muslims at a “particular disadvantage” for indirect 
discrimination purposes.  
 

 

November 2016 

Case Status Comment 

Petter v EMC 
Europe Ltd 
  
 

To be heard on 8 
and 9 November 
2016 
  
 

Cross-border and Immigration. In Petter, the Court of Appeal 
dismissed the claimant’s application for an anti-suit injunction to 
restrain proceedings which the defendant had commenced in the 
US pursuant to an exclusive jurisdiction clause in favour of the 
Massachusetts courts.  
  

 

Awaiting judgment 

Case Status Comment 

First Group PLC v 
Doug Paulley 
  
 

Heard on 15 June 
2016 
  
Judgment awaited 
  
 

Discrimination. The Court of Appeal in First Group PLC 
 held that a bus operator whose policy was to merely request, but 
not require, passengers to move out of wheelchair spaces to make 
way for wheelchair users was not in breach of the Equality Act 
2010.  

 

 
 
 
 
 
 
 
 
 
 
 



 

 

December 2016 

Case Status Comment 

R (Unison) v Lord 
Chancellor and 
another 
  
 

Permission to 
appeal granted on 
26 February 2016 
  
To be heard on 7 
and 8 December 
2016 

Employment Tribunals. The Court of Appeal in Unison 
 dismissed the challenge to the introduction of fees in the 
employment tribunals and EAT.  
 

 

Court of Appeal 

Awaiting hearing date 

Case Status Comment 

Folkestone Nursing 
Home Ltd v Patel 
  
 

Applied for 
permission to 
appeal 
  
 

Employment Appeal Tribunal. The EAT has held that an 
employee who was told that an initial decision to dismiss him had 
been revoked, despite the appeal only addressing one of the two 
disciplinary allegations that had resulted in his dismissal, meant that 
the employee had not been dismissed. The employment tribunal 
therefore did not have jurisdiction to hear his unfair dismissal claim.  
 

R (on the 
application of P) v 
Secretary of State 
for Justice 
  
 

Awaiting hearing 
date 
  
 

Employment Data and Monitoring. The High Court held in  
R (on the application of P), that the criminal records disclosure 
scheme is incompatible with article 8 of the European Convention of 
Human Rights. The focus of the challenge was the exception to the 
general rule for certain types of employment, all prior convictions 
must be disclosed, however old or trivial.  
 

Yagomba v Axa UK 
Plc and others 
  
 

Application for 
permission to 
appeal lodged 
  
 

Employment Tribunal. The EAT held in Yagomba, that the appeal 
in relation to an extension of time for individual respondents to 
serve their ET3s became “plainly academic” when the ET3s were 
served. The respondents had repeatedly told him that his appeal 
was unnecessary and premature and when it became academic 
they offered to pursue a consent order to vacate the appeal. 
However, Mr Yagomba attached unreasonable conditions to any 
consent order and had unreasonably maintained the position that 
there were arguments capable of being dealt with on appeal. As a 
result the respondents had prepared for the substantive hearing 
and the EAT exercised its discretion in awarding them £6,000 as a 
proportion of their costs having had regard to Mr Yagomba’s 
means.  
 
 
 
 
 
 
 



 

 

Ekwelem v Excel 
Passenger Service 
Ltd 
  
 

Application for 
permission to 
appeal lodged 
  
 

Unfair dismissal. In  
Ekwelem, the EAT remitted a claim for an employment judge to 
decide whether the claimant had contributed to his dismissal by his 
conduct and, if so, to what extent and how that should translate into 
any adjustment to the basic and compensatory awards. However, 
the employment judge dealt with this question with reference to 
Polkey rather than in relation to contribution. On further appeal, 
relying on Jafri, the EAT (Simler P, sitting alone) concluded that a 
100% reduction to both the basic and compensatory awards would 
have inevitably resulted from the tribunal’s findings and so the 
employment judge’s error had not been material to the ultimate 
conclusion which should stand. 
  

Kilraine v London 
Borough of 
Wandsworth 
  
 

Application for 
permission to 
appeal lodged 
  
 

Whistleblowing. In Kilraine, the EAT warned employment tribunals 
to take care when deciding if the alleged disclosure was providing 
information. The EAT also noted that a suspension is a detriment 
which continues over the period of the suspension, and does not 
simply take place at the time that the individual is suspended.  
 

Day v Lewisham 
and Greenwich 
NHS Trust and 
another 
  
 

Application for 
permission to 
appeal lodged 
  
 

Whistleblowing. The EAT in Day upheld an employment tribunal’s 
decision that whistleblower protection under the ERA 1996 does not 
protect a junior doctor from detriment by Health Education England 
(HEE), the body responsible for education, training and workforce 
planning for all NHS staff in England.  
 

Pendleton v 
Derbyshire County 
Council and The 
Governing Body of 
Glebe Junior School 
  

Application for 
permission to 
appeal lodged 
  
 

Discrimination. The EAT in Pendleton held that a teacher had 
suffered indirect religion or belief discrimination when she was 
dismissed for standing by her husband, the headteacher of another 
local school, after he was convicted of downloading indecent 
images of children and voyeurism.  

Carreras v United 
First Partnership 
Research 
  

Application for 
permission to 
appeal lodged 
  
 

Discrimination. The EAT held in Carreras that an expectation for a 
disabled employee to work long hours amounted to a provision, 
criterion or practice for the purposes of a disability discrimination 
claim based on a failure to make reasonable adjustments. 

 

Awaiting decision 

Case Status Comment 

The Sash Window 
Workshop Ltd and 
another v King 
  
 

Case given a 
reserve judgment 
on 9 February 2016 
  
Referred to ECJ 
  
 

Pay and Benefits. The EAT in Sash Window found that workers will 
be entitled to carry holiday over to the next year where they are 
unable to take their holiday for reasons beyond their control, as an 
exception to the usual rule that holiday entitlement expires at the 
end of a leave year. This case also dealt with whether the 10% 
Simmons uplift should be applied to injury of feelings or personal 
injury awards in the tribunal.  
 
 
 
 
 



 

 

Lock and others v 
British Gas Trading 
Ltd and another 
  
 

Heard on 11 July 
2016 
  
Case given a 
reserved judgment 
  
 

Working Time and Time Off. In Lock, the EAT dismissed British 
Gas’s appeal against an employment tribunal’s decision that, 
following the approach adopted by the EAT in Bear Scotland, 
the Working Time Regulations 1998 should be interpreted so as 
to conform with the requirements of EU law to include results-
based commission in statutory holiday pay derived from the 
Working Time Directive.  
 

October 2016 

Case Status Comment 

Brogden v 
Investment Bank plc 
  
 

To be heard on 5 or 
6 October 2016 
  
 

Pay and Benefits. The EAT held in Brogden that the bonus clause 
in the contracts of employment gave the bank a discretion “in the 
relevant sense” to determine the bonus pool; the determination 
involved numerous and substantial exercises of judgment and, as a 
result, was subject to implied requirements of good faith and 
rationality.  
 

Rathakrishnan v 
Pizza Express 
(Restaurants) Ltd 
  
 

Permission to 
appeal hearing on 6 
October 2016 
  
 

Discrimination. The EAT, in Rathakrishnan, was unable to accept 
the proposition in Habinteg that a failure to provide a good excuse 
for the delay in bringing a relevant claim would inevitably result in 
an extension of time being refused. Rather, a multi-factoral 
approach is to be preferred, with no single factor being 
determinative. However, clearly, where a claimant advances no 
case to support an extension of time, they will not be entitled to one. 
  

Chesterton Global 
Ltd (t/a 
Chestertons) and 
another v 
Nurmohamed 
  

To float on 11 or 12 
October 2016 
  
 

Whistleblowing. In Nurmohamed, the EAT held that it is not 
necessary to show that a disclosure was of interest to the public as 
a whole, as only a section of the public will be directly affected by 
any given disclosure and that a small group may be sufficient.  

General Municipal 
and Boilermakers 
Union v Henderson 
  
 

To float on 11 or 12 
October 2016 
  
 

Unfair Dismissal. The EAT held in GMB that: “The Law does not 
accord special protection for one category of belief and less 
protection for another. All qualifying beliefs are equally protected. 
Philosophical beliefs may be just as fundamental or integral to a 
person’s individuality and daily life as are religious beliefs.” 
  

November 2016 

Case Status Comment 

Shannon v 
Rampersand and 
another 

  
 

To be heard on 1 
November 2016 
  
 

Working Time and Time Off. In Shannon, the EAT held that the 
approach in Sash Window was correct. However, where a worker 
could have requested paid leave, but chose not to do so, this 
cannot be described as beyond their control. 
  
Sash window is also being appealed at the Court of Appeal. 
Judgment has been reserved pending a reference to the ECJ. 
  
 
 
 
 



 

 

British Airline Pilots’ 
Association v 
Jet2.com Ltd 
  
 

To float on 9 or 10 
November 2016 
  
 

Unions. The High Court in British Airline Pilots’ Association held 
that an airline, on which the specified method of collective 
bargaining had been imposed by the CAC, was not required to 
negotiate with a recognised trade union over pilots’ rostering 
arrangements.  

 

Dawson-Damer and 
others v Taylor 
Wessing LLP and 
others 
  
 

To float on 15 or 16 
November 2016 
  
 

Data Protection. The EAT held in Dawson-Damer that it was not 
reasonable or proportionate for the solicitors’ firm to carry out 
lengthy and costly searches of files dating back at least 30 years to 
determine whether or not information requested was protected by 
legal professional privilege in order to comply with subject access 
requests sought under section 7(9) of the Data Protection Act 1998.  

 

R (Boots 
Management 
Services Ltd) v 
Central Arbitration 
Committee and 
others 
  

To float on 22 or 23 
November 2016 
  
 

Unions. The High Court in Boots Management Services declined to 
make a declaration of incompatibility under the Human Rights Act 
1998 in respect of the statutory union recognition scheme in 
Schedule A1 to the Trade Union and Labour Relations 
(Consolidation) Act 1992.  
 
 

Beckford v London 
Borough of 
Southwark 
  
 

To be heard on 23 
November 2016 
  
 

Employment Tribunals. In Beckford, Langstaff P held that a claim 
for damages for discrimination was a statutory tort which fell within 
the category of general damages for discrimination was a statutory 
tort which the Court of Appeal in Simmons v Castle had stated the 
uplift would apply. The judgement was delivered on 27 November 
2015.   
 

December 2016 

Case Status Comment 

Wright v Lewis 
Silkin LLP 
  
 

To float on 6 or 7 
December 2016 
  
 

Civil Litigation. The High Court held in Wright that solicitors who 
were advising on the employment contract for the CEO of an Indian 
Premier League cricket franchise were in breach of their duty of skill 
and care in not advising on jurisdiction.  
 

The Trustees of 
Swansea University 
Pension & 
Assurance Scheme 
and another v 
Williams 
  
 

To float on 6 or 7 
December 2016 
  
 

Discrimination. The EAT in The Trustees of Swansea University 
 gave guidance on the meaning of “unfavourably” in section 15 of 
the Equality Act 2010 and held that the use of the word was a 
deliberate choice and could not be equated with the word 
“detriment” in establishing whether an employee had received 
unfavourable treatment.  
  

De Souza v Vinci 
Construction UK Ltd 

  
 

To be heard on 7 
December 2016 
  
 

Discrimination. The EAT in De Souza held that the 
10% Simmons uplift only applies to civil claims and was not 
intended to apply to discrimination awards for injury to feelings or 
personal injury in the employment tribunal.  
 
 
 
 
 
 
 



 

 

Rackham v NHS 
Professionals Ltd 
  
 

To be heard on 14 
December 2016 
  
 

Employment Appeal Tribunal. In Rackham, the EAT gave 
guidance on dealing with disabled claimants, and clarified that 
tribunals and courts should take into account the Equal Treatment 
Bench Book which is routinely used in criminal cases. Specifically, 
the tribunal in question should hold a preliminary “ground rules” 
hearing to determine the appropriate directions for the hearing and 
what adjustments it might be necessary to make. Tribunals and 
courts should bear in mind that each case will depend on the 
particular circumstances of the individual, but that the autonomy of 
the individual and the decisions that they make should be respected 
and not, as a general rule, second-guessed.  
 

January 2017 

Case Status Comment 

Pimlico Plumbers 
Ltd v Smith 
  
 

To be heard on 17 
January 2017 
  
 

Employment Status. The EAT held in Pimlico that the employment 
tribunal was correct to also take into account the degree of personal 
financial risk taken by the plumber and the fact that both parties 
actions and the contractual documentation showed that they 
considered the plumber was self-employed. 
  

Donelien v Liberta 
UK Ltd 
  
 

To be heard on 19 
January 2017 
  
 

Discrimination.  The EAT held in Donelien that an employer that 
took reasonable steps, but not every step possible, to ascertain 
whether an employee was disabled, did enough to avoid having 
constructive knowledge of the disability. The employer relied in part 
on a flawed occupational health report, but also took other steps, 
when concluding that the employee was not disabled for the 
purposes of the Disability Discrimination Act 1995. Accordingly, the 
employer made no adjustments, even though discrepancies in the 
report warranted further investigation. The EAT held that, when 
viewed as a whole, the employer had taken sufficient steps to avoid 
having constructive knowledge of the employee’s disability.  
 

Wolfe v North 
Middlesex 
University Hospital 
NHS Trust 
  
 

To be heard by 23 
January 2017 
  
 

Employment Appeal Tribunal. In Wolfe, it was held that where a 
party believes that the written reasons fail to deal with a significant 
issue, or provide adequate reasons for a significant finding, the 
proper course of action is not to lodge an appeal, but to promptly go 
back to the tribunal and ask for the omission to be corrected.. 
  

Harrod v Chief 
Constable of West 
Midlands Police and 
others 
  
 

To float on 31 
January or 1 
February 2017 
  
 

Discrimination. The EAT held in Harrod that the compulsory 
retirement of large numbers of police officers pursuant to regulation 
A19 of the Police Pension Regulations 1987 could be objectively 
justified and was therefore not indirectly discriminatory on age 
grounds.  

 

 

 



 

 

March 2017 

Case Status Comment 

Adeshina v St 
George’s University 
Hospitals NHS 
Foundation Trust 
and others 
  

To be heard on 7 or 
8 March 2017 
  
 

Unfair Dismissal. In Adeshina, the EAT decided that neither 
procedural flaws in the first stage of the disciplinary process, nor the 
employer’s failure to comply with the Acas Code in respect of the 
composition of the appeal panel, resulted in an employee’s 
dismissal being unfair.  
  

Garamukanwa v 
Solent NHS Trust 
  
 

To be heard on 22 
March 2017 
  
 

Human Rights. The EAT in Garamukanwa upheld an employment 
tribunal finding that Article 8 of the European Convention on Human 
Rights was not engaged when an employer used for disciplinary 
purposes material seized by the police in the course of a criminal 
investigation. While the aspects of private life capable of falling 
within Article 8 are potentially wide, the EAT noted that whether an 
employee has a reasonable expectation of privacy will depend on 
the facts.  

April 2017 

Case Status Comment 

Gallop v Newport City Council 
  
 

To be heard on 5 April 2017 
  
 

Discrimination. In Gallop 
, the EAT has upheld a tribunal’s 
decision that an employee’s 
dismissal was not direct disability 
discrimination as the decision-
maker did not know that he was 
disabled. The knowledge of the 
employer’s Occupational Health 
department in relation to the 
employee’s disability could not be 
imputed to the decision-maker in 
the disciplinary process.  

 

May 2017 

Case Status Comment 

IBM United 
Kingdom Holdings 
Ltd and another v 
Dalgleish and 
others  
 

Leave to appeal the 
“Breach” and 
“Remedies” High 
Court judgments 
was granted in June 
2015. The appeal 
will float on 2 or 3 
May 2017. 
 

Pay and Benefits. On 27 and 28 April 2015, the High Court heard 
submissions from the parties on issues consequential to the IBM 
“Project Waltz judgments”. The hearing concerned matters relating 
to the 2014 “Breach” judgment.  
 
Leave to appeal the “Breach” and “Remedies” High Court 
judgments was granted in June 2015. 

Cockram v Air 
Products 
  
 

To float on 9 or 10 
May 2017 
  
 

Discrimination. In Cockram, the EAT emphasised the importance 
of the tribunal considering all the evidence on the justification put 
forward by the employer, and providing clear findings on the aim, 
why it was legitimate and whether the steps taken to implement the 
aim were appropriate and reasonably necessary.  
 



 

 

BT Managed 
Services Ltd v 
Edwards and 
another 

To float on 16 or 17 
May 2017 
  
 

Transfer of Undertakings. The EAT found in BT Managed 
Services that an employee who had been off work for six years with 
no prospect of returning to work was not “assigned” to an organised 
grouping for TUPE purposes.  

 

June 2017 

Case Status Comment 

Risby v London Borough of 
Waltham Forest 
  
 

To float on 7 or 8 June 2017 
  
 

Discrimination. The EAT held in 
Risby that there only needs to be a 
loose causal link between an 
employee’s conduct and their 
disability for a discrimination arising 
from disability claim to be made out. 

 

Royal Mail Group Ltd v Jhuti 
  
 

To be heard by 20 June 2017 
  
 

Whistleblowing. The EAT held in 
Jhuti that an employee was 
automatically unfairly dismissed for 
making protected disclosures even 
though the person who dismissed 
her was unaware of those 
disclosures.   

 

 

Employment Appeal Tribunal 
 

Awaiting judgment 

Case Status Comment 

Fulton and another 
v Bear Scotland 
  
 

Heard on 13 April 
2016 
  
Judgment awaited 
  
 

Working Time and Time Off. This case deals with whether holiday 
pay should include overtime pay (in respect of the minimum four 
weeks’ statutory annual leave required by the Working Time 
Directive.  
In August 2015, Bear Scotland, which was remitted by the EAT in 
its November 2014 decision, returned to the employment tribunal to 
consider the claimants’ individual circumstances. The tribunal 
dismissed the claims. The claimants have sought permission to 
appeal.  

September 2016 

Case Status Comment 

The Reverend 
Canon J C 
Pemberton v The 
Right Reverend 
Richard Inwood, 
Acting Bishop of 
Southwell and 
Nottingham  

To be heard by 8 
September 2016 
  
 

Discrimination. In Pemberton, an employment tribunal found that 
the claimant was not discriminated against following the Church of 
England’s decision to not renew his licence to officiate after 
marrying his same-sex partner in April 2014. The decision not to 
renew his licence meant he was unable to take up a post as a 
bereavement manager for the Nottinghamshire-based Sherwood 
Forest hospitals NHS foundation trust.  
 



 

 

Employment Tribunal 
 

Judgment Awaited 

Case Status Comment 

Brierley and others 
v Asda stores 
  
 

Substantive hearing 
of case began in 
Manchester on 20 
July 2016 and was 
listed for ten days  
 

Equal pay. Female workers working in Asda’s stores have brought 
equal pay claims against Asda, arguing that they should be paid the 
same as male workers working in its distribution centres on the 
basis that their jobs are of equal value.  
 

 

Aslam and others v 
Uber 
  
 

Heard on 20 to 26 
July 2016 
  
 

Employment Status. Uber is facing an employment tribunal claim 
from drivers who argue it is acting unlawfully by not offering rights 
such as holiday pay.  

 

Magistrates Court 

March 2016 

Case Status Comment 

R v Forsey 
  
 

Case adjourned to 
consider the scope 
of the Carltona 
Principle 
  
 

Redundancy and Business Reorganisation. Prosecution of the 
chief executive of Sports Direct under section 194 of the Trade 
Union and Labour Relations (Consolidation) Act 1992 for failing to 
notify BIS of collective redundancies at USC, the fashion retailer 
which has been owned by Sports Direct since 2011.   

 

Recent decisions 
Notable decisions from the past six months. 
 

 European Court of Justice 
 

July 2016 

Case Status Comment 

Kratzer v R + V 
Allgemeine 
Versicherung AG 
C-423/15 

  
 

Decision given on 
28 July 2016 
  
 

Discrimination: Employment. The ECJ has held that where an 
individual applies for a job only in order to seek compensation for 
discrimination, and not to obtain employment, they will be outside 
the scope of both the Equal Treatment Framework Directive 
(2000/78/EC) and the Equal Treatment Directive (2006/56/EC).  

 

Betriebsrat der 
Ruhrlandklinik 
gGmbH v 
Ruhrlandklinik 
gGmbH C-216/15 

Decision given on 6 
July 2016 
  
 

Employment Status and Independent Contractors. The 
Advocate General gave his opinion that the nurses were workers 
within the meaning of the Directive, despite not being the 
association’s employees or workers under national law. In his 
opinion a contract is not necessary for an employment relationship 
to arise under the Directive.   



 

 

Bougnaoui and 
another v 
Micropole SA C-
188/15  
 

Opinion given on 13 
July 2016 
  
ECJ judgment 
awaited 

Discrimination: Employment. Advocate General Sharpston has 
given an opinion that an employee’s dismissal for wearing an 
Islamic headscarf (hijab) at work, in breach of a direct instruction, 
was directly discriminatory on grounds of religion or belief.  

 

June 2016 

Case Status Comment 

Sobczyszyn v 

Szkoła 

Podstawowa w 
Rzeplinie C-
178/15  
 

Decision given on 
30 June 2016 
  
 

Working Time and Time Off. The ECJ has held that a worker who 
is prevented from taking their scheduled annual leave because they 
are on sick leave is entitled to elect to take the leave at a different 
time and carry the untaken holiday forward into the next holiday 
year if necessary.  
 

Parris v Trinity 
College Dublin 
and others C-
443/15  
 

Opinion given on 30 
June 2016 
  
ECJ Judgment 
awaited 

Court Proceedings: Pensions. The Advocate General proposed 
that the ECJ should find in the member’s favour on the basis that 
the age 60 limit amounted to indirect discrimination on grounds of 
sexual orientation. 

 
 

May 2016 

Case Status Comment 

Samira Achbita 
and Centrum voor 
gelijkheid van 
kansen en voor 
racismebestrijding 
v G4S Secure 
Solutions NV C-
157/15 

Opinion given on 31 
May 2016 
  
Awaiting judgment 
  
 

Discrimination. The Advocate General has given an Opinion that 
a Belgian company’s dress code banning employees from wearing 
any visible religious, political or philosophical symbols in the 
workplace, which was used to prevent a Muslim employee from 
wearing an Islamic headscarf, did not amount to direct 
discrimination.  
 

 

 
 

Supreme Court 
 

June 2016 

Case Status Comment 

Taiwo v Olaigbe 
and another; Onu 
v Akwiwu and 
another 

  
 

Judgment delivered 
on 22 June 2016 
  
 

Discrimination. The Supreme Court has held that two Nigerian 
employees, whose employers treated them badly because of their 
status as vulnerable domestic migrant workers, did not suffer direct 
or indirect race discrimination. Upholding the Court of Appeal’s 
decision, the court accepted that immigration status is a function of 
nationality, as only non-British nationals are subject to immigration 
controls. However, immigration status is not so closely associated 
with nationality as to be in dissociable from it.   
 

 



 

 

McBride v 
Scottish Police 
Authority [2016] 
UKSC 27 

  
 

Judgment delivered 
on 15 June 2016 
  
 

Unfair dismissal. The Supreme Court upheld an employment 
tribunal order for reinstatement of an employee to the role in which 
she had been employed on restricted duties prior to her dismissal. 
The tribunal had been aware of both the terms of the employee’s 
contract of employment and of the fact that for several years she 
had been working on restricted duties. That was the status quo to 
which the employee would have returned pursuant to a 
reinstatement order as her employer had to treat her as if she had 
not been dismissed.  

 

March 2016 

Case Status Comment  

Mohamud v WM 
Morrison 
Supermarkets plc 

  
 

Judgment delivered 
on 2 March 2016 
  
 

Contracts of Employment. The Supreme Court held a supermarket 
vicariously liable for an employee’s unprovoked violent assault on a 
customer. The Supreme Court found that there was a sufficiently close 
connection between the assault and the employee’s job of attending to 
customers, such that the employer should be held vicariously liable.  
  

 
 

Cox v Ministry of 
Justice 

  
 

Judgment delivered 
on 2 March 2016 
  
 

Employment Status and Independent Contractors. The Supreme 
Court unanimously held that the Ministry of Justice was vicariously 
liable for the negligence of a prisoner who, while working in the prison 
kitchens, had dropped a sack of rice causing injury to an employee of 
the prison.  
 

 

Court of Appeal 
 

July 2016 

Case Status Comment 

Ministry of Justice 
v Burton and 
another 

  
 

Judgment delivered 
on 21 July 2016 
  
 

Atypical Working. The Court of Appeal has dismissed an appeal by 
the Ministry of Justice against the EAT’s decision that part-time 
property judges were treated less favourably than their full-time tax 
judge comparators under the Part-Time Workers Regulations 2000. 
The EAT upheld an employment judge’s decision that in order to 
eliminate the less favourable treatment, the property judges were 
entitled to receive two thirds of the daily sitting fee for each day spent 
hearing the case.   

 

A v B and another 
  

 

Judgment delivered 
on 19 July 2016 
  
 

Unfair Dismissal. The Court of Appeal has upheld, by a majority, a 
tribunal decision which found that a school had acted reasonably in 
dismissing a headteacher for misconduct on the basis that she did not 
disclose her relationship with a person convicted of making indecent 
images of children.   

 
 
 
 
 



 

 

June 2016 

Case Status Comment 

Blackwood v 
Birmingham & 
Solihull Mental 
Health NHS 
Foundation Trust 
 

Judgment delivered 
on 23 June 2016 
  
 

Discrimination. The Court of Appeal has held that a university student 
can bring a discrimination claim in the employment tribunal directly 
against the provider of a work placement where they have suffered 
discrimination by the provider during the placement.  
 

 

Asda Stores Ltd v 
Brierley and 
others 

  
 

Judgment delivered 
on 22 June 2016 
  
The substantive case 
has been heard in an 
employment tribunal, 
judgment is awaited. 
  
 

Employment Tribunals. The Court of Appeal has upheld the previous 
decisions of an employment tribunal and the EAT that a tribunal has no 
power to stay equal pay proceedings indefinitely in order to require the 
claimants to issue their claims in the High Court. The court rejected the 
employer’s arguments that the claims were so complex and of such 
significance for other private sector employers that the High Court was 
the more appropriate forum to hear the claims.   

 
 
 
 
 
 

R (R) v Chief 
Constable of 
Greater 
Manchester Police 
and another 

Judgment delivered 
on 10 June 2016 
  
 

Recruitment. The Court of Appeal has upheld a High Court decision to 
reject a work-seeker’s challenge under the Human Rights Act 1998 
against the inclusion of information about his acquittal of a rape charge 
in an enhanced criminal records certificate.  

 

May 2016 

Case Status Comment 

Secretary of State 
for Justice v 
Windle and Arada 

  
 

Judgment delivered 
on 12 May 2016 
  
 

Discrimination. The Court of Appeal has held that an employment 
tribunal was entitled to treat the absence of mutuality of obligation 
between assignments as relevant for deciding whether two interpreters 
were “in employment” for discrimination purposes.  
  

 

R (Hottak and 
another) v The 
Secretary of State 
for Foreign and 
Commonwealth 
Affairs and 
another 

  
 

Judgment delivered 
on 9 May 2016 
  
 

Discrimination. The Court of Appeal has upheld the High Court’s 
decision that the territorial scope of the Equality Act 2010 (EqA 2010) 
does not extend to Afghan interpreters, working with British military 
forces in Afghanistan, who were employed by the British government. 
The Court confirmed that the Serco v Lawson test extended beyond 
claims under the Employment Rights Act 1996 to discrimination claims 
under the EqA 2010 but rejected the idea that a more generous 
standard should be implied into that test for discrimination claims.   

 

 

 

 



 

 

April 2016 

Case Status Comment 

Sparks v 
Department for 
Transport 

  
 

Judgment delivered 
on 14 April 2016 
  
 

Contracts of employment. The Court of Appeal upheld the High 
Court’s finding that a provision relating to absence management set 
out in a staff handbook, including a “trigger point” (number of 
absences) which could lead to formal absence management, had 
been incorporated into employees’ contracts of employment. As a 
result of this finding, the High Court had declared that a new policy 
of attendance management (containing a new trigger point based 
on fewer absences) which the employer had purported to introduce 
was not effective to vary the contractual terms of the employment 
contracts and was not contractually binding on employees.  

 

March 2016 

Case Status Comment 

Michalak v General 
Medical Council and 
others 
  
 

Judgment delivered 
on 23 March 2016 
  
 

Discrimination. The decision is a good reminder that employment 
tribunals’ remit extends beyond cases involving employment 
relationships, and clarifies the circumstances in which a claim 
against a qualification body or similar organisation will fall within the 
jurisdiction of the tribunals.   

 

McGrath v Ministry of 
Justice 
  

 

Permission to 
appeal refused on 
17 March 2016 
  
 

Employment Appeal Tribunal. The EAT held in McGrath that the 
employment judge had failed to remain impartial and prejudged the 
case based on his own experience and perception of the respective 
roles of employment judge and lay members.  

 

Moss v Reliance Mutual 
Insurance Society Ltd 
  
 

Disposed on 15 
March 2016 
  
 

Equal Pay. The EAT held in Moss that there were material factors 
for any difference in pay which included that Ms Moss did not have 
recent experience in the relevant area and her comparator’s skills 
were particular in demand in the market place, while hers were not.  
 

Adams v British 
Telecommunications plc 
  
 

Judgment delivered 
on 8 March 2016 
  
 

Employment Tribunals. The EAT has held that an employment 
tribunal incorrectly applied the relevant tests when refusing to 
accept a claim for unfair dismissal and race discrimination presented 
two days out of time. The original claim, presented on the cusp of 
the limitation date, was rejected because the claimant had not 
entered the correct early conciliation number. The second claim had 
been presented on the day the claimant had learned the first claim 
had been rejected due to the error.   

 

Hills v Niksun Inc 
  

 

Judgment delivered 
on 1 March 2016 
  
 

Contracts of Employment. The Court of Appeal has held that the 
High Court was entitled to increase the level of commission awarded 
to a salesperson by an employer and had not failed to have regard 
to the employer’s discretion in the matter. In the circumstances, it 
was reasonable for the judge to find that the commission level 
should have been higher.  

 

 

 



 

 

High Court 
 

May 2016 

Case Status Comment 

Nursing and 
Midwifery Council 
v Harrold 

  
 

Judgment delivered 
on 9 May 2016 
  
 

Civil Litigation. The High Court has suggested in obiter comments 
that Employment Tribunals, when faced with weak claims, should 
expressly consider and make a finding on whether any particular 
claim is “totally without merit” (TWM) for the purposes of a civil 
restraint order (CRO) under the CPR.  

 

 

Employment Appeal Tribunal 
 

August 2016 

Case Status Comment 

Trustees of the 
William Jones’s 
Schools 
Foundation v 
Parry 

  

Judgment delivered 
on 2 August 2016 
  
 

Employment Tribunals. The EAT has held that rule 12(1)(b) of the 
Employment Tribunal Rules, which requires tribunals to reject a 
claim without a hearing, where it is in a form which “cannot sensibly 
be responded to”, is outside the scope of the Employment Tribunals 
Act 1996 (ETA 1996) and therefore ultra vires. 
  

 
 

July 2016 

Case Status Comment 

McTigue v 
University Hospital 
Bristol NHS 
Foundation Trust 

  
 

Judgment delivered 
on 21 July 2016 
  
 

Employment Status and Independent Contractors. The EAT has 
allowed an appeal against a tribunal’s finding that an agency nurse, 
who was assigned to work for a hospital trust, was not eligible for 
whistleblower protection because she was not a worker under the 
standard definition in section 230(3) of the ERA 1996 or under the 
extended definition in section 43K(1), which only applies for the 
purposes of the whistleblowing provisions.   

 

Dronsfield v 
University of 
Reading 

  

Judgment delivered 
on 21 July 2016 
  
 

Unfair Dismissal. The EAT has held that an employment tribunal erred 
in two significant respects when finding that a University had fairly 
dismissed an Associate Professor for gross misconduct.  

Olayemi v Athena 
Medical Centre 
and Okoreaffia 

  
 
 
 
 

Judgment delivered 
on 18 July 2016 
  
 

Discrimination. The EAT held that the tribunal had erred in reducing 
compensation in respect of the housing benefit the claimant received. 
Given the statutory power for a local authority to “claw back” housing 
benefit from an award of compensation for loss of earnings, there 
should have been no reduction.  
  



 

 

Daly v 
Northumberland 
Tyne and Wear 
NHS Foundation 
Trust 

  
 

Judgment delivered 
on 7 July 2016 
  
 

Discrimination: Employment. The EAT has overturned an 
employment tribunal’s decision to strike out unlawful detriment claims 
based on protected disclosures. It was not possible to say that the 
claims had “no reasonable prospects” where there was unexplained 
delay by the employer in providing references, and where there was a 
question over whether the employer had been obstructive and 
uncooperative with the employee over agreeing a reference. These 
were factual disputes that required a hearing.  
 

 

 

June 2016 

Case Status Comment 

Faithorn Farrell 
Timms LLP v 
Bailey 

  
 

Judgment delivered 
on 28 June 2016 
  
 

Discrimination. The EAT has held that the wording of section 111A of 
the Employment Rights Act 1996 means that any reference to the fact 
that pre-termination negotiations have taken place between the parties 
is inadmissible in a subsequent employment tribunal hearing for unfair 
dismissal, not just the details of any offers made. Section 111A of the 
ERA 1996 therefore extends further than without prejudice privilege 
which can allow reference to negotiations having taken place, but 
prevents disclosure of the detail of any offers.  

 

AA Solicitors Ltd 
(t/a AA Solicitors) 
and another v 
Majid 

  
 

Judgment delivered 
on 23 June 2016 
  
 

Discrimination: Employment. The EAT has upheld an employment 
tribunal’s decision to award £14,000 injury to feelings to a young 
woman who was forced out of her job because of sexual harassment 
from her employer. Even if the EAT thought the amount to be on the 
high side, it refused to interfere as the award was not “manifestly 
excessive” and was correctly placed in the middle band under the 
Vento guidelines.   

 

Folkestone 
Nursing Home Ltd 
v Patel 

  
 

Judgment delivered 
on 1 June 2016 
  
Applied for 
permission to appeal  
 

Employment Appeal Tribunal. The EAT has held that an employee 
who was told that an initial decision to dismiss him had been revoked, 
despite the appeal only addressing one of the two disciplinary 
allegations that had resulted in his dismissal, meant that the employee 
had not been dismissed. The employment tribunal therefore did not 
have jurisdiction to hear his unfair dismissal claim. 

 

 

May 2016 

Case Status Comment 

Royal Mail Group 
Ltd v Jhuti 

  
 

Judgment delivered 
on 19 May 2016 
  
Appeal to be heard 
by 20 June 2017  
 

Whistleblowing. The EAT has held that an employee was 
automatically unfairly dismissed for making protected disclosures even 
though the person who dismissed her was unaware of those 
disclosures.  
  

 

Gomes v Higher 
Level Care Ltd 

  
 

 

Judgment delivered 
on 18 May 2016 
  
 

Working Time and Time Off. The EAT has held that compensation for 
injury to feelings is not available for a failure to provide rest breaks 
under the Working Time Regulations 1998 (SI 1998/1833).   

 



 

 

Phoenix House 
Ltd v Stockman 
and another 

  
 

Judgment delivered 
on 17 May 2016 
  
 

Unfair dismissal. The EAT has confirmed that the Acas Code of 
Practice on Disciplinary and Grievance Procedures does not apply to 
dismissals for some other substantial reason (SOSR), where the 
dismissal is attributed to an irretrievable breakdown in the working 
relationship.  

CA, RA, RB and RC 
v News Group 
Newspapers Ltd 
  
 

Judgment delivered 
on 13 May 2016 
  
Appeal dismissed on 
14 July 2016 
  
 

Employment Tribunals. The EAT has held that a tribunal had 
jurisdiction to consider the continuation of a restricted reporting order 
(RRO) after all the claims in the proceedings had been withdrawn. 
Under the 2004 tribunal rules, notification of withdrawal of a claim had 
the effect of bringing the proceedings to an end. Under the current 
tribunal rules, withdrawal brings the claim to an end but not the 
proceedings. The right to make representations with regard to the RRO 
is made with reference to the order, not the claim.  

 

April 2016 

Case Status Comment 

Carreras v United 
First Partnership 
Research 

  
 

Judgment delivered 
on 7 April 2016 
  
Application for 
permission to appeal 
lodged 

Discrimination. The EAT held that an expectation for a disabled 
employee to work long hours amounted to a provision, criterion or 
practice for the purposes of a disability discrimination claim based on a 
failure to make reasonable adjustments.  
  

 

Holmes v Qinteq 
  
 

Judgment delivered 
on 25 April 2016 
  
 

Sickness and Incapacity. The EAT has confirmed that the Acas Code 
of Practice on Disciplinary and Grievance Procedures only applies to 
dismissals where there is ‘culpable conduct’, whether in the form of 
misconduct or poor performance, which either requires correction or 
punishment.  

 

 

March 2016 

Case Status Comment 

Pendleton v 
Derbyshire County 
Council and The 
Governing Body of 
Glebe Junior 
School  
 

Judgment delivered 
on 29 March 2016 
  
Application for 
permission to appeal 
lodged  
 

Discrimination. The EAT has held that a teacher had suffered indirect 
religion or belief discrimination when she was dismissed for standing by 
her husband, the headteacher of another local school, after he was 
convicted of downloading indecent images of children and voyeurism.  
 

 

Risby v London 
Borough of 
Waltham Forest 

  
 

Judgment delivered 
on 18 March 2016 
  
Appeal to float on 7 
or 8 June 2017 
 

Discrimination.  The EAT has held that there only needs to be a loose 
causal link between an employee’s conduct and their disability for a 
discrimination arising from disability claim to be made out. 
 

 

Peninsula Business 
Services Ltd v 
Donaldson 
  
 

Judgment delivered 
on 9 March 2016 
  
 

Discrimination. The EAT held that childcare vouchers provided under 
a salary sacrifice scheme are part of the employee’s “remuneration” 
under regulation 9 of the Maternity and Parental Leave etc Regulations 
1999, and therefore do not have to be provided during maternity leave. 
  
 
 



 

 

 

Day v Lewisham and 
Greenwich NHS 
Trust and another 
  
 

Judgment delivered 
on 9 March 2016 
  
Application for 
permission to appeal 
lodged 

Whistleblowing. The EAT has upheld an employment tribunal’s 
decision that whistleblower protection under the ERA 1996 does not 
protect a junior doctor from detriment by Health Education England 
(HEE), the body responsible for education, training and workforce 
planning for all NHS staff in England.  

 

Smith v Gartner UK 
Ltd 
  
 

Judgment delivered 
on 8 March 2016 
  
 

Discrimination. The EAT has upheld an employment tribunal’s 
decision to strike out an employee’s claim for unlawful deductions from 
wages and direct age discrimination. The EAT held the tribunal was 
correct to find that the contractual documentation only required the 
employer to provide a PHI scheme and not to make further payments to 
the employee if payments were not made by the insurer. The decision 
to not cover the employee beyond age 60 was the insurer’s, not the 
employer’s, and there was therefore no direct age discrimination by the 
employer.  
 

Gallop v Newport 
City Council 
  
 

Judgment delivered 
on 4 March 2016 
  
Application for 
permission to appeal 
lodged  
 

Discrimination. The EAT has upheld a tribunal’s decision that an 
employee’s dismissal was not direct disability discrimination as the 
decision-maker did not know that he was disabled. The knowledge of 
the employer’s Occupational Health department in relation to the 
employee’s disability could not be imputed to the decision-maker in the 
disciplinary process.  

Garamukanwa v 
Solent NHS Trust 
  
 

Decision heard on 1 
March 2016 
  
Appeal to be heard 
on 22 March 2017 
  
 

Human Rights. The EAT upheld an employment tribunal finding that 
Article 8 of the European Convention on Human Rights was not 
engaged when an employer used for disciplinary purposes material 
seized by the police in the course of a criminal investigation. While the 
aspects of private life capable of falling within Article 8 are potentially 
wide, the EAT noted that whether an employee has a reasonable 
expectation of privacy will depend on the facts.  

 


