Employment Law
Case Tracker
RECENT
HEARINGS AND DECISIONS
OCTOBER 2019

EUROPEAN COURT OF JUSTICE
May 2019
Case

Status

Comment

CCOO v Deutsche
Bank SAE

Judgment delivered Working time and time off. The ECJ considered
on 14 May 2019
whether Member States must require employers to
create systems for measuring actual daily working time
for individual workers to comply with the provisions of
the EU Working Time Directive (2003/88/EC) on
maximum weekly working time and daily and weekly
rest.

Dodič v Banka
Koper and Alta
Invest

Judgment delivered Transfer of undertakings. The ECJ considered
on 8 May 2019
whether the Acquired Rights Directive (2001/23/EC)
applied where a stock market intermediary stopped
operations but offered its clients the option to transfer
their financial instruments and other managed assets
to another named intermediary.

RE v Praxair MRC
SAS

Judgment delivered Equal pay. The ECJ considered whether the
on 8 May 2019
calculation of compensation payments for dismissal
and redeployment of an employee on part-time
parental leave ought to be carried out on the basis of
the full-time salary.

April 2019
Case

Status

Comment

Bosworth v Arcadia
Petroleum Ltd

Judgment delivered
on 11 April 2019

Directors. The ECJ considered whether the English
courts had jurisdiction over claims for conspiracy, breach
of fiduciary duty and breach of contractual duties which
arose from alleged fraudulent activity by two former
company directors, both domiciled in Switzerland. It was
held that the claims could proceed in English courts.

SUPREME COURT
July 2019
Case
Tillman v Egon
Zehnder Ltd

Status

Comment

Judgment delivered Restrictive covenants. The Supreme Court held that
on 3 July 2019
the words “interested in” in a restrictive covenant
included minor shareholdings, and held that the words
could be severed as they made the covenant too wide

January 2019
Case
R (on the
application of P) v
Secretary of State
for the Home
Department

Status

Comment

Judgment delivered Employee Data and Monitoring. The Supreme Court
on 30 January 2019 has held that the disclosure of previous criminality
through the multiple conviction rule in sections 113A
and 113B of the Police Act 1997 was disproportionate. It
also held that the disclosure of warnings and
reprimands administered to young offenders was
inconsistent with aims of avoiding a negative effect on
the offender’s later life. The Supreme Court therefore
upheld both of the Court of Appeal’s declarations of
incompatibility with Article 8 of the European
Convention on Human Rights.

December 2019
Case
Williams v The
Trustees of
Swansea University
Pension &
Assurance Scheme
and another

Status

Comment

Judgment delivered Discrimination. The Supreme Court considered
on 17 December
whether advantageous treatment could be considered
2018
“unfavourable” treatment under section 15 of the
Equality Act 2010 (EqA 2010). The employer had
reduced the claimant’s working hours as a reasonable
adjustment prior to his ill-health retirement due to
disability. The claimant argued that his enhanced
pension should be calculated based on his full-time
salary, rather than the reduced hours. However, the
court held that there was nothing intrinsically
unfavourable about the award of an enhanced pension
and it could not reasonably have been so regarded.

COURT OF APPEAL
August 2019
Case

Status

Comment

L v Q Ltd

Judgment delivered Employment tribunals. The Court of Appeal held that,
on 9 August 2019
other than in national security cases, there is no explicit
power for employment tribunals or the EAT to prevent
publication of a judgment on the register altogether

Harpur Trust v
Brazel

Judgment delivered Working Time and Time Off. The Court of Appeal held
on 6 August 2019
that an employment tribunal was wrong to find that
“part-year workers” (those working only part of the
year) should have their annual leave entitlement
capped at 12.07% of annualised hours

July 2019

Case

Status

Comment

Okedina v Chikale

Judgment delivered Contracts of employment. The Court of Appeal held
on 31 July 2019
that an employer could not rely on the defence of
illegality to defeat contractual claims which arise out of
a contract of employment after the employee’s leave
to remain in the UK has expired

Hallett v Derby
Hospitals NHS
Foundation Trust

Judgment delivered Contracts of employment. The Court of Appeal
on 30 July 2019
decided that the NHS national terms and conditions of
service for junior doctors do not permit NHS Trusts to
use expected data, as opposed to actual data, when
monitoring compliance with working hours and rest
breaks requirements

Kocur v Angard
Staffing Solutions
Ltd

Judgment delivered Atypical working. The Court of Appeal upheld a
on 11 July 2019
tribunal’s decision that the Agency Workers
Regulations 2010 did not entitle an agency worker to
the same number of contractual hours as a directlyrecruited comparator

McNeil and others v Judgment delivered Equal pay. The Court of Appeal upheld a tribunal
HM Revenue &
on 3 July 2019.
decision that the correct basis for assessing indirect
Customs
discrimination within a pay band was to look at the
average pay of women and men within the pay band,
not the distribution of women and men at the top and
bottom of the pay band

June 2019
Case
Chief Constable of
Norfolk v Coffey

Status

Comment

Judgment delivered Discrimination. The Court of Appeal upheld a tribunal
on 21 June 2019
decision that an employer had directly discriminated
against an employee because of a perceived disability

Kostal UK v Dunkley Judgment delivered Trade Unions. The Court of Appeal has held that a oneon 13 June 2019
off direct offer to employees concerning pay, bypassing
stalled collective bargaining, did not constitute an
Permission to
unlawful inducement within the meaning of section
appeal is now being 145B of the Trade Union and Labour Relations
sought
(Consolidation) Act 1992 (TULRCA)

Flowers and others
v East of England
Ambulance Trust

Judgment delivered Working Time and Time Off. The Court of Appeal
on 10 June 2019
considered whether holiday pay under the Working
Time Directive (2003/88/EC) (WTD) must include
Permission to
regular voluntary overtime. The Court dismissed the
appeal has been
claimants’ appeal, deciding that holiday pay must
lodged.
include regular voluntary over time.

May 2019

Case

Status

Comment

Merinson v Yukos
International UK BV
and others

Judgment delivered Cross-border. The Court of Appeal considered whether
on 15 May 2019
the English courts had jurisdiction over a claim brought
by employers against an employee domiciled in
England, notwithstanding a settlement agreement
providing for exclusive Dutch jurisdiction. In doing so it
had to determine when a “dispute has arisen” for the
purposes of the provisions of the Recast Brussels
Regulation dealing with jurisdiction over employment
claims.

Anderson v Turning
Point Eespro

Judgment delivered Discrimination. The Court of Appeal considered
on 15 May 2019
whether a ground rules hearing was required in every
employment tribunal case with a disabled or vulnerable
party. The Court argued that the level of fairness
required would depend on the facts of a particular case.

Owen v AMEC
Foster Wheeler
Energy Ltd and
another

Judgment delivered Discrimination. The Court of Appeal considered
on 14 May 2019
whether a decision to withdraw the offer of an overseas
posting on medical grounds, for an employee with
multiple
disabilities,
amounted
to
disability
discrimination.

Kuteh v Dartford
and Gravesham
NHS Trust

Judgment delivered Unfair dismissal. The Court of Appeal considered
on 14 May 2019
whether an NHS Trust to dismiss a Christian employee
for proselytising to patients following a management
instruction not to do so was unfair.

Bamieh v FCO and
others

Judgment delivered Whistleblowing. The Court of Appeal considered
on 9 May 2019
whether an overseas employee could sue overseas coworkers for whistleblowing detriment.

April 2019
Case
Graysons
Restaurants Ltd v
Jones and others

Status

Comment

Judgment delivered Insolvency. The Court of Appeal considered the EAT’s
on 17 April 2019
ruling that arrears of equal pay are guaranteed by the
government where a company falls into insolvency. It
held that these sums are payable from the National
Insurance Fund (NIF). Payments must be made even
where equal pay claims are not determined at the time
of insolvency.

March 2019
Case

Status

Comment

North West Anglia
NHS Foundation
Trust v Gregg

Judgment delivered Contracts of employment. The Court of Appeal
on 19 March 2019
considered an interim injunction obtained by a doctor
which prevented the employer, an NHS Trust, from
continuing with a disciplinary investigation into his
conduct until a related police investigation was
completed. It held that the injunction had been
wrongly granted. The court set out some principles for
dealing with internal disciplinary proceedings where
there are overlapping criminal proceedings arising out
of the same conduct, and held that, in this case, the
NHS Trust should not have been prevented from
following
its
contractually-binding
disciplinary
procedures.

Network Rail
Infrastructure Ltd v
Crawford

Judgment delivered Working time and time off. The Court of Appeal held
on 5 March 2019
that the right to compensatory rest under the Working
Time Regulations 1998 (SI 1998/1833) (WTR) does not
need to be an uninterrupted break of 20 minutes but
can instead be a series of shorter breaks which total
more than 20 minutes.

Lambeth LBC v
Agoreyo

Judgment delivered Unfair dismissal. The Court of Appeal restored the
on 5 March 2019
judgment of the County Court that an employer had
reasonable and proper cause to suspend a teacher in
anticipation of a misconduct investigation. It held that
the High Court has erred in its interference with the
County Court’s finding and by suggesting that
suspension had to be “necessary”.

HIGH COURT
March 2019
Case
R (on the
application of
Independent
Workers’ Union of
Great Britain) v
Central Arbitration
Committee

Status

Comment

Judgment delivered Trade unions. The High Court dismissed a judicial
on 25 March 2019
review challenge of a decision of the Central
Arbitration Committee (CAC). In January 2018, the CAC
A permission to
refused an application by the Independent Workers’
appeal application
Union of Great Britain (IWGB) to be recognised for
has been lodged
collective bargaining with the University of London in
respect of outsourced workers, who were employed
by Cordant Security. The CAC held that the absence of
any contract between the workers and the university
was fatal to the IWGB’s application. Upholding this
decision, the High Court held that the right to freedom
of association under Article 11 of the European
Convention on Human Rights does not confer a right to
compulsory collective bargaining with a third party.

Birmingham City
Council v Unite
and another

Judgment delivered
1 March 2019.

Trade unions. The High Court refused to grant an
injunction to restrain a strike. It held that the Council was
unlikely to be able to show that the strike action was
unlawful under one of the exceptions to immunity in
section 222(b) of the Trade Union and Labour Relations
(Consolidation) Act 1992.

EMPLOYMENT APPEAL TRIBUNAL
September 2019
Case
Ugradar v
Lancashire Care
NHS Foundation
Trust

Status

Comment

Judgment
delivered on 16
September 2019

Redundancy and Business Reorganisation. The EAT
considered the interplay between NHS contractual
redundancy payment entitlement and statutory
entitlement, as well as the operation of the cap on
contractual claims in the employment tribunal

Kasongo v
Judgment
Humanscale UK Ltd delivered on 9
September 2019

Privilege. The EAT has held that an employer waived
privilege in advice about dismissal and so could not
cherry-pick which parts of the advice it disclosed

August 2019
Case
Barrasso v New
Look Retailers
Limited

Status
Judgment
delivered on 22
August 2019

Comment
Employment status and self-employment. The EAT
has held that a director’s service agreement, which
was entered into two years after an employee
shareholder agreement, did not terminate employee
shareholder status

July 2019
Case

Status

Comment

National
Association of
Foster Carers v
Certification Officer

Judgment delivered Trade unions. The EAT has upheld a decision by the
on 23 July 2019
Certification Officer not to list the National Union of
Professional Foster Carers on the register of trade
unions because it did not consist “wholly or mainly of
workers” as required by section 1 of the Trade Union
and Labour Relations (Consolidation) Act 1992
(TULRCA)

E.ON Control
Solutions Ltd v
Caspall

Judgment delivered Employment tribunals. The EAT held that an incorrect
on 19 July 2019
early conciliation number on an ET1 was not capable of
amendment and it was incumbent on an employment
judge considering the claims at a preliminary hearing
to reject them under rule 12.

Limoine v Sharma

Judgment delivered Employment Tribunals. The EAT has allowed an
on 9 July 2019
appeal against an employment tribunal’s decision to
dismiss an employee’s claim and enter default
judgment on the employer’s contract claim, to which
the employee had not responded within the 28-day
time limit

Phoenix House Ltd
v Stockman

Judgment delivered Unfair dismissal. The Employment Appeal Tribunal
on 5 July 2019
decided that an employee’s compensation should not
have been reduced on account of the fact that they
had covertly recorded a meeting with HR

June 2019
Case

Status

Comment

Commerzbank AG v Judgment delivered Discrimination. The Employment Appeal Tribunal
Rajput
on 28 June 2019
decided that an employment tribunal hearing a sex
discrimination case can take judicial notice of
stereotypical assumptions that might be held about
women
AvX

Judgment delivered Discrimination. The Employment Appeal Tribunal held
on 26 June 2019
that it had jurisdiction to make a continuing “postpromulgation” restricted reporting order in a case
involving allegations of sexual misconduct where the
EAT’s judgment was permanently anonymised

Ince Gordon Dadds
LLP v Tunstall

Judgment delivered Restructuring and Insolvency. The Employment
on 19 June 2019
Appeal Tribunal decided that a claimant could
continue stand-alone claims against a number of
respondents even though a stay of proceedings (under
paragraph 43(6) of Schedule B1 to the Insolvency Act
1986) applied in respect of related claims against her
former employer which was in administration

Page v NHS Trust
Development
Authority

Judgment delivered Discrimination. The Employment Appeal Tribunal
on 19 June 2019
decided that a Christian non-executive director of an
NHS Trust had not been discriminated against when
his term was not renewed after he spoke out against
homosexuality and same-sex couple adoption

Page v Lord
Judgment delivered
Chancellor/Secreta 19 June 2019
ry of State for
Justice and another

Discrimination. The Employment Appeal Tribunal
decided that a Christian magistrate had not suffered
victimisation when he was removed from office after
speaking to the press, expressing disapproval for
same-sex couple adoption

May 2019
Case

Status

Comment

Aston v The Martlet
Group Ltd (formerly
Jim Walker and Co
Ltd (t/a I-Ride))

Judgment delivered Discrimination. The EAT dismissed the appeal in
on 21 May 2019
relation to whether an employee could bring a
victimisation claim in relation to comments made by
their employer’s witnesses during cross examination.

Christie v Paul,
Weiss, Rifkind,
Wharton & Garrison
LLP and others

Judgment delivered Employment tribunals. The EAT upheld a tribunal’s
on 20 May 2019
decision to not make a witness order until the
respondent’s views on the application had been
obtained

Mears Homecare
Limited v Bradburn

Judgment delivered Pay and benefits. The Employment Appeal Tribunal
on 2 May 2019
decided that transferors do not remain responsible
under national minimum wage legislation for providing
pay information to former employees after a TUPE
transfer

March 2019
Case

Status

Comment

A Ltd v Z

Judgment delivered Discrimination. The Employment Appeal Tribunal
on 28 March 2019
decided that a tribunal erred in finding that an
employer had constructive knowledge of an
employee’s disability

ICTS (UK) Limited v
Visram

Judgment delivered Contracts of employment. The EAT held that an
on 27 March 2019
employee would have been entitled to benefits under
a permanent health insurance scheme until death or
retirement, had he not been dismissed, on the basis
that he could not return to the same work he had been
doing with the employer when he went on sick leave.
In the EAT’s view, the words “return to work” in the
policy did not mean return to full-time work with any
employer, but specifically the employer that he had
worked for prior to going on sick leave and doing the
same work.

Governors of Tywyn Judgment delivered Discrimination. The EAT held that a gay headteacher
Primary School v
on 22 March 2019
was constructively dismissed during a flawed
Aplin
disciplinary process which involved investigations into
his sex life, namely having sex with two 17-year-old
boys he met on Grindr. Not only were the flaws
sufficient to entitle him to resign, the way in which the
investigating officer conducted himself showed
unconscious bias. On this basis, the EAT agreed with
the employment tribunal that an inference could be
drawn that sexual orientation discrimination had taken
place. The finding by an employment tribunal that the
school governors had not fulfilled their roles properly
as panel members ought to have led them to consider
whether they too had discriminated on grounds of
sexual orientation. The case would be remitted to
consider this point.

Acetrip Ltd v Dogra

Judgment delivered Unfair dismissal. The EAT held that a tribunal erred in a
on 18 March 2019
number of respects when making a compensatory
award

Grange v Abellio
London Ltd

Judgment delivered Working time and time off. The EAT held that
on 14 March 2019
personal injury damages are available for a failure to
provide rest breaks in compliance with the Working
Time Regulations 1998. It held that this finding did not
contradict the Court of Appeal’s decision in Gomes v
Higher Level Care Ltd [2018] EWCA Civ 418

Baldeh v Churches Judgment delivered
Housing Association on 11 March 2019
of Dudley and
District Ltd

Discrimination, The EAT held that despite being
unaware of an employee’s disability at time of
dismissal, an employer can still be found to be
discriminatory under section 15 of the Equality Act 2010

EMPLOYMENT TRIBUNAL
September 2019
Case

Status

Comment

Conisbee v Crossley Judgment delivered Discrimination. An employment tribunal decided that
Farms Ltd and
on 10 September
vegetarianism was not a belief qualifying for protection
others
2019
under the Equality Act 2010

If you would like advice on any of the employment issues considered in the
above decisions, and how these may affect your business or clients, then please
contact Mike Patterson and the Berwins Employment Team on 01423 542 778
or mikepatterson@berwins.co.uk.

Harrogate Office: 2 North Park Road North Yorkshire HG1 5PA
Leeds Office: Platform New Station Street West Yorkshire LS1 4JB
01423 509000

